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QUESTIONS PRESENTED 


1. Does the release by the United States of the claim 
of appellant against the government of Yugoslavia, in 
connection with the Yugoslav Claims Agreement of 1948, 
constitute a taking of private property for public use 
within the meaning of the Fifth Amendment to the Con- 
stitution of the United States? 


2. Does the decision of the Foreign Claims Settlement 
Commission that appellant is ineligible to participate in 
the Yugoslav Claims Fund deprive appellant of the just 
compensation required by the Fifth Amendment and bring 
this case within the exception to the non-reviewability pro- 


visions of section 4(h) of the International Claims Set- 
tlement Act of 1949 suggested by this Court in de Vegvar 
v. Gillilland, 97 U.S. App. D.C. 126, 228 F. 2d 640? 


3. Did the contracting governments provide that appel- 
lant should be eligible to share in the Yugoslav Claims 
Fund even though she was not a citizen at the time of the 
taking of her property, and is the Commission’s decision 
holding appellant ineligible reviewable by the courts, de- 
spite the finality provisions of section 4(h) of the stat- 
ute, as being beyond the jurisdiction given to the Com- 
mission? 
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BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


Plaintiff-appellant’s complaint for injunctive and de- 
claratory relief against the Secretary of the Treasury and 
the three members of the Foreign Claims Settlement 
Commission (Joint Appendix 1-8) was dismissed on Janu- 
ary 29, 1957 by Judge Pine on the ground of lack of 
jurisdiction over the subject matter (J. A. 73). 


The jurisdiction of this Court to review the judgment 
of the District Court is founded upon the provisions of 
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28 U.S.C. 1291, granting jurisdiction to hear appeals from 
final decisions of the district courts of the United States. 
The jurisdiction of the court below is based upon the 
provisions of 28 U.S.C. 1331, granting original jurisdic- 
tion to the district courts to hear civil actions in which 
the matter in controversy exceeds $3,000 and arises under 
the Constitution, laws or treaties of the United States, 
and also upon 28 U.S.C. 2201 and 5 U.S.C. 1009. 


STATEMENT OF THE CASE 


This case involves the Yugoslav Claims Fund created 
under the Yugoslav Claims Agreement of 1948 (J. A. 
9-17), which has recently been before this Court in several 
eases, notably de Vegvar v. Gillilland, 97 U.S. App. D.C. 
126, 228 F. 2d 640, certiorari denied, 350 U.S. 994. The 
action in the District Court sought to review and reverse 
a decision of the Foreign Claims Settlement Commission 
of the United States that appellant was ineligible to par- 
ticipate in the Fund. 


The documents upon which both appellant and appellees 
rely are not in dispute and are all before this Court for 
consideration. Every fact relied upon by appellant is 
taken either from official documents of the United States 
Government or from documents submitted to the United 
States Government long before this dispute arose. 


1. Factual Background 


As set forth in the Proposed Decision of the Commis- 
sion (J. A. 49-55) and ‘n the complaint below (J. A. 1-8), 
the properties which a-e the basis of appellant’s claim 
were owned by the National Cotton Spinning and Manu- 
facturing Company, Ltd., a Yugoslav corporation known 
as ‘‘Dugaresa.’’ Prior to World War II one-third of the 
stock of Dugaresa was owned by a Swiss corporation 
named Etexco A. G.; the stock of Etexco A. G. in turn 
was totally owned by an American corporation named 
European Textile Corporation, and the stock of European 
Textile Corporation was totally owned, in equal shares, by 
four persons (Robert P. Anninger, Victor K. Anninger, 
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Ann A. Unger, Lise Haas) one of whom is appellant 
herein. In 1940, in order to avoid confiscation of the 
Dugaresa property under the impending application in 
Yugoslavia of the Nazi ‘‘Aryan’’ laws (which contained 
a conclusive presumption that corporate stock held. in a 
chain of more than one other corporation was owned by 
‘‘non-Aryans’’), European Textile Corporation declared 
a dividend to the four owners of all the Etexco shares and 
the four owners immediately transferred the Etexco 
shares to one Edwin A. Binder, an American citizen. 
Binder, unlike the four transferors, was an ‘‘Aryan’’ 
within the meaning of the Nazi laws. The transfer to 
Binder was made under an agreement whereby he would 
hold the stock and exercise all shareholder powers for the 
equal benefit of the four transferors. Binder served 
under that agreement, and held record title to the Etexco 
stock, from 1940 to 1950. 


The Dugaresa properties were confiscated by Yugo- 
slavia on December 20, 1945, at which time Binder and 
all the beneficial owners of the Etexco shares except 


appellant were citizens of the United States.’ 


All these facts, which are admitted in the Gov Soumnnni’ S 
Answer (J. A. 62-68), and particularly the fact of the 
nonecitizenship of Mrs. Haas, were made known to the 
United States Department of State many times and in 
great detail, in 1946, 1947 and 1948, by various affidavits 
and memoranda filed with that Department. Copies of 
two of those statements, filed in 1946 and 1948, were sub- 
mitted with the verified complaint (J. A. 17, 34). Appel- 
lant alleged in paragraph 9 of the complaint, and it is not 
denied by the Government, that these facts were known 
to the Department of State and to the negotiators of the 
Agreement. 

In 1947 the State Department entered into emstectons 
with Yugoslavia looking to a general economic settlement 
of outstanding questions between the two countries, and 
on July 19, 1948, the two countries concluded the execu- 


1 Appellant became a citizen in 1952. 
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tive agreement known as the Yugoslav Claims Agreement 
of 1948 (J. A. 9-17). In essential part, that Agreement 
provided for the payment by Yugoslavia to the United 
States of $17,000,000 in full settlement and discharge of 
American claims against Yugoslavia for the nationaliza- 
tion or other taking of property which, at the time of 
taking, was owned directly or indirectly by an American 
national or by a ‘‘juridical person organized under the 
laws of the United States,’’ 20% or more of whose secu- 
rities were owned directly or indirectly by American 
nationals. The fund established with the $17,000,000 was 
to be distributed by the United States among the several 
claimants in accordance with methods of distribution to 
be adopted by the United States.’ 


On the same day that the Agreement was signed, in 
implementation of Article 1 of the Agreement relating to 
the settlement and discharge of claims, and also to pro- 
tect Yugoslavia against possible espousal of the same 
claims by other countries, the United States tendered and 
Yugoslavia accepted a separate document in the form of 
a letter-release (J. A. 36-40), which stated that it con- 
firmed that thirteen major claims against Yugoslavia, 
listed by name, ‘‘were considered’’ by the negotiators 
‘‘during the course of the negotiations leading up to the 
execution of the agreement’’ and ‘‘have been and are 
forever fully settled and discharged by and by reason of 
the aforesaid agreement.’’ The Binder claim in its en- 
tirety, in full and including the interest of Mrs. Haas, was 
specifically listed in the release as claim #9 (J. A. 39). 


Subsequently Congress enacted the International Claims 
Settlement Act of 1949, 64 Stat. 12, 22 U.S.C. 1621 et seq. 
(J. A. 75), to provide for the distribution of the $17,000,- 
000. That legislation was proposed, sponsored, and han- 





2 The total amount of the awards made by the Commission was $18,817,904, 
exclusive of interest. Settlement of Claims by the Foreign Claims Settlement 
Commission of the United States and its Predecessors (G.P.O.), p. 18. Thus 
no interest will be paid and no awardholder will receive the full amount of his 
award. Appellant here seeks only to obtain her aliquot share, in the same 
fashion as any other awardholder and in an amount already fixed by the 
Commission. i 
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dled in passage by the Department of State. While the 
bill was pending before Congress, counsel for Mrs. Haas 
raised with the State Department (see letter of Bernard 
KE. Singer, J. A. 41-44) the possibility that, despite the 
facts stated above, the administrative agency created by 
the statute might refuse to recognize the Binder-Haas 
claim on the ground that Mrs. Haas was not a United 
States citizen at the time of the nationalization by Yugo- 
slavia. Counsel for Mrs. Haas suggested an amendment 
to the bill which would specifically protect Mrs. Haas. 
The State Department, however, through Mr. Monroe 
Karasik, stated in reply (J. A. 46-47) that ‘‘it would not 
appear to be necessary to modify the bill.’? The Depart- 
ment further said, again through Mr. Karasik (J. A. 45), 
that ‘‘Mrs. Haas’ claim through Mr. Binder was ‘con- 
sidered ... at the time of the Agreement,’’ and that a 
certified copy of a memorandum, which it enclosed, set 
forth the ‘‘intent of the negotiators.’? That enclosed 
memorandum (J. A. 46) prepared by Mr. Covey T. Oliver, 
the chief American negotiator, stated that it was the 
intent of the negotiators that ‘‘the legal title resting in 
Mr. Binder should be recognized’’ and that ‘‘the claim 
of Mr. Binder, in its entirety, should be considered as a 
U. S. claim’’ even though the negotiators knew that Mrs. 
Haas, one of the four beneficiaries of the Binder claim, 
was not a United States national at the time of confisca- 
tion. In reliance upon this assurance, Mrs. Haas. re- 
frained from pressing an amendment and so notified the 
Senate and House committees handling the bill, in a let- 
ter (J. A. 47-48) setting forth the above facts and ‘en- 
closing copies of the correspondence between her attor- 
neys and the Department of State. This letter to the 
Congressional committees stated that the amendment 
would have been proposed to eliminate any problem inci- 
dent to Mrs. Haas’ noncitizenship ‘‘if there were any 
doubts on the point’’ (J. A. 48). 7 


During the course of the hearings on the bill, there was 
questioning in the House committee on the issue’ of 
whether the phrase ‘juridical person organized under the 
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laws of the United States,’’ in Article 2(B) of the Agree- 
ment, was limited to corporations or whether it could 
include trustees. The official State Department spokes- 
man, Mr. Samuel Herman, answered as to trustees: 


‘That, I think, is the fact in at least one claim of 
which we are aware, of which we have knowledge in 
the State Department ...my general feeling has 
been that the legal title, if it is held by an American 
national, covers the beneficial interests under the 
trust, if the beneficial interests are substantially 
American.’’ (Hearings before the House Committee 
on Foreign Affairs, 8lst Cong., on H.R. 4406, p. 31). 


Mr. Herman’s statement was a specific reference to the 
Binder claim, as is conceded by the Commission itself in 
its Final Decision (J. A. 59). 


The International Claims Settlement Act, as finally 
enacted, provided the mechanism for distribution of the 
Fund in implementation of the Yugoslav Claims Agree- 
ment of 1948 and established the International Claims 
Commission* in the Department of State to receive, 
examine and pass upon claims within the purview of the 
Agreement. Claims approved by the Commission are 
certified by the Commission, in whatever amount it finds 
proper, to the Secretary of the Treasury, at which point 
the Commission’s function ceases. It is the Secretary of 
the Treasury who actually makes payment from the $17,- 
000,000, according to the proportions which the total 
amount of the awards certified to him bear to the monies 
available for payment. Section 4(h) of the Act (22 U.S.C. 
1623(h)) provides that ‘‘The action of the Commission 
in allowing or denying any claim. . . shall be final and 
conclusive on all questions of law and fact and not sub- 
ject to review by the Secretary of State or any other offi- 
cial, department, agency, or establishment of the United 
States or by any court by mandamus or otherwise.”’ 


3The functions and jurisdiction of the International Claims Commission 
were transferred to the Foreign Claims Settlement Commission by Reorganiza- 
tion Plan No. 1 of 1954, 5 U.S.C, 1332-15. 
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2. Proceedings Before the Commission 


After passage of the International Claims Settlement 
Act, Binder and the four transferors filed joint and sev- 
eral claims relating to the Etexco interest in Dugaresa. 
On November 26, 1954 the Commission issued a Pro- 
posed Decision (J. A. 49-55) in which the claims of the 
three beneficial owners other than Mrs. Haas were al- 
lowed and identical awards (in the amount sought in the 
complaint in the District Court) were made to each of 
the three; but the claim of Mrs. Haas, identical in all 
respects except for citizenship, was disallowed solely be- 
cause she was not an American citizen at the time of the 
nationalization of Dugaresa. The Commission excluded 
Binder completely, on the ground that he was not the 
beneficial owner and thus not entitled to an award in his 
own name. The Proposed Decision made no reference to 
the two Karasik letters, the Oliver memorandum, or the 
letter-release. 3 


Upon receipt of the Proposed Decision, Mrs. Haas re- 


quested a ‘‘hearing’’ which, under the Commission’s pro- 
cedure, consisted of the filing of objections and a brief 
and an opportunity for oral argument,* held on December 
14, 1954. On that same day the Department of State filed 
a letter (J. A. 61-62) with the Commission, stating that 
while the matter of adjudication was solely one for the 
Commission, ‘‘the Department requests that in its delib- 
erations on the claim the Commission give appropriate 
consideration to the statements made at various times 
by the Department representatives, Mr. Covey T. Oliver, 
Mr. Monroe Karasik and Mr. Samuel Herman with respect 
to this claim.’’ Despite this, the Commission in its Final 
Decision (J. A. 55-61) adhered to and adopted its Pro- 
posed Decision. The Final Decision made no reference 
to the two Karasik letters or to the Oliver memorandum, 
though they were in evidence, and made only brief refer- 
ence to the letter-release. : 


4 The statutory scheme did not provide for the familiar type of hearing in 
the nature of a trial, with witnesses, cross-examination, ete.; instead, the claim 
was presented and adjudicated on a documentary record. 
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3. Proceedings in the Court Below 


The action in the court below sought declaratory relief 
(1) voiding the action of the Commission, (2) declaring 
appellant’s claim to be eligible for compensation from the 
Yugoslav Claims Fund, and (3) requiring certification of 
appellant’s claim to the Secretary of the Treasury in the 
precise amount ($196,875 plus interest of $35,521.46) al- 
ready adjudicated by the Commission as being the value 
of an interest in Dugaresa identical with that of Mrs. 
Haas (J. A. 61). A motion for preliminary injunction 
was filed by appellant (J. A. 70) to restrain payment from 
the Fund which would reduce it below the amount sought 
in the complaint. Before that motion was heard, appel- 
lees filed a motion to dismiss or in the alternative for 
summary judgment (J. A. 71) and appellant filed a cross- 
motion for summary judgment (J. A. 72). The case was 
set down for argument on January 24, 1957 on all three 
motions, but it was agreed at the oral argument to defer 
the motion for preliminary injunction, since decision on 
one of the cross-motions might be a final disposition of 
the case. After argument, Judge Pine ruled from the 
bench, granting appellees’ motion and denying that of 
appellant (J. A. 73). A formal order to that effect, and 
also granting appellant a stay of two weeks in order to 
file in this Court a motion for stay pending appeal, was 
entered on January 29 (J. A. 73).° Notice of appeal was 
filed on February 7, 1957 (J. A. 74). 


CONSTITUTIONAL PROVISIONS, EXECUTIVE AGREEMENT, 
AND STATUTES INVOLVED 


Constitution of the United States, Amendment V: ‘‘No 
person shall . . . be deprived of life, liberty, or property, 
without due process of law; nor shall private property be 
taken for public use, without just compensation.’’ 





5 No motion for stay has been filed in this Court. By agreement between the 
parties, payments from the Fund have been stayed pending the outcome of 
the case, and the parties have agreed to file briefs on an expedited schedule 
in order to make possible a speedy determination of the issucs. 
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The provisions of the Yugoslav Claims Agreement of 
1948 and the International Claims Settlement Act of 1949 
are printed at pages 9 and 75, respectively, of the Joint 
Appendix. Section 10 of the Administrative Procedure 
Act, 60 Stat. 237, 5 U.S.C. 1009 is printed at page 86 of 
the Joint Appendix. ! 


STATEMENT OF POINTS 
The unique and undisputed facts of this case 


1. Present a constitutional claim for just compensation 
and for due process of law under the Fifth Amendment 
to the Constitution, and thus the finality provisions of 
section 4(h) of the International Claims Settlement Act 
do not apply. 


2. Demonstrate that the contracting parties to the 
Yugoslav Claims Agreement specifically intended that ap- 
pellant’s claim was to be compensable, and the Commis- 
sion therefore was required to obey that mandate. . The 
courts have jurisdiction to compel the Commission to 
adhere to that mandate. , 


SUMMARY OF ARGUMENT 


Judge Pine’s order dismissed the action below for lack 
of jurisdiction over the subject matter. The facts upon 
which he ruled are all before this Court, since they con- 
sist of the documentation attached to appellant’s verified 
complaint in the court below. Those facts constitute a 
unique case, admittedly not possessed by any other liti- 
gant in any court, and they distinguish this case from the 
eases of de Vegvar v. Gillilland, 97 U.S. App. D.C. 126, 
928 F. 2d 640 (1955), certiorari denied, 350 U.S. 949, and 
Dayton v. Gillilland, No. 13340, decided February 14, 1957 
by this Court. They demonstrate that Mrs. Haas’ claim 
against Yugoslavia was specifically released by the United 
States in a letter-release given to Yugoslavia contempo- 
raneously with the basic Yugoslav Claims Agreement, 
with complete knowledge that Mrs. Haas was a non-citi- 
zen of the United States at the time her property was 
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taken, and that Mrs. Haas’ claim was intended by the 
negotiators to be compensable, either as a specific excep- 
tion to the general requirement of citizenship at the time 
of taking, or through Binder who, as a citizen, required 
no exception. 


The release of the Haas claim, combined with the sub- 
sequent failure of the Commission to permit Mrs. Haas 
to share in the Fund, raises a constitutional question of 
just compensation that has never yet been presented to 
this Court. It is established law, under Meade v. U.S., 
2 Ct. Cls. 224, aff’d on other grounds, 76 U.S. 691, and 
Gray v. U.S., 21 Ct. Cls. 340, that (1) a claim of a private 
person against a foreign government is property, and (2) 
a release of that claim by the United States pursuant to 
a treaty is a taking of private property for a public use 
within the meaning of the Fifth Amendment to the Con- 
stitution. Mrs. Haas’ property was therefore taken under 
circumstances requiring just compensation. Her consti- 
tutional right, however, consistent with the Agreement, 
may lie only for her pro rata share in the $17,000,000 
Fund which was accepted by the United States, and may 
be vindicated only in court review of the decision (here, 
the Commission’s) applicable to that Fund, rather than 
against the United States generally. There is thus pre- 
sented to the Court a factual situation squarely within the 
exception foreshadowed by this Court in de Vegvar v. 
Gillilland, 228 F. 2d at 642, as not barred from court 
review by the finality provisions of section 4(h) of the 
statute. 


Apart from the constitutional issue, this ease presents 
another aspect distinguishing it from the routine Yugo- 
slav Claims cases previously before this Court. The 
unusual documentation in this case shows that the nego- 
tiators of the Yugoslav Claims Agreement knew specifi- 
eally of Mrs. Haas’ claim, knew she was a non-citizen, 
and nevertheless intended that her claim should be paid. 
That intention is evidenced in the letter-release given 
concurrently with the basic Agreement, and is therefore to 
be considered part of the Agreement or a side agreement 
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to it, and is spelled out in an official file memorandum by 
the chief American negotiator, who says in so many words 
that the Haas claim was intended to be compensable. It 
is spelled out, too, in other documentation and testimony 
emanating from the Department of State. This intention 
is a binding construction of the Agreement and consti- 
tutes a specific mandate to the Commission from a higher 
authority. The courts of the United States have jurisdic- 
tion to compel an administrative agency to adhere to that 
mandate. This is not the ‘‘review’’ of the Commission’s 
action forbidden by section 4(h) of the statute; it is 
merely the familiar proposition of law, many times articu- 
lated by this Court, that courts always have power to 
compel an administrative agency to act within the juris- 
diction given to it. It is precisely what Congress: itself 
would desire in order that the full intent of the Agree- 
ment be carried out, and the generalized provisions of 
section 4(h) are to be applied in that fashion. The de 
Vegvar and Dayton cases have no relevance here; neither 
of those claimants alleged or could allege that the nego- 
tiators (1) knew specifically of the claim in issue, and (2) 
took some action with regard to it, thus settling a particu- 
lar question (here, the non-citizenship of Mrs. Haas) 
beyond the power of the Commission to negate. 


ARGUMENT 


Before proceeding to the reviewability question, we set 
out first the various bases upon which the Commission 
should have allowed—and the courts themselves may 
allow—this claim. We then fix the limits of appellant’s 
contention, showing the proper part that the Commission 
plays under the circumstances of this case. Next we 
analyze the facts of the Haas case to show the treatment 
of this specific claim by the negotiating authorities. We 
eo finally to the issue posed by the finality provisions of 
section 4(h) of the International Claims Settlement Act, 
showing that the court below had jurisdiction (a) to 
review the Commission’s decision because of the consti- 
tutional implications arising from the facts, and (b) to 
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compel the Commission to adhere to the mandate laid 
down for it. 


I. BASES FOR ALLOWING APPELLANT'S CLAIM 


The claim of Mrs. Haas should have been allowed by 
the Commission, and should be allowed and certified by 
the courts, on any of the following bases: 


(a) Appellant’s claim was specifically included as an 
eligible claim in the Agreement as a whole, of which the 
letter-release is a part or is a side agreement, as an ex- 
ception to the general requirement of citizenship, and thus 
the noncitizenship of appellant is not a disqualifying 
obstacle ; 


(b) Appellant’s claim through Binder is within the 
general eligibility provisions of the Agreement, and thus 
no exception is necessary. 


(c) European Textile Corporation, the corporation 
which had originally owned the Etexco shares transferred 
in 1940 to Binder, should be regarded as still continuing 
as owner at the time of the nationalization, since it ceased 
to own the shares solely by duress of the Nazi confiscation 
laws. That corporation was an American corporation 
owned 75% by persons who were United States citizens 
at the time of nationalization and thus it is an eligible 
claimant under the literal terms of the Agreement. 


(d) Appellees are estopped to deny appellant’s eligi- 
bility as a claimant despite her non-citizenship at the 
time of confiscation, since the Government (1) released 
ber claim against Yugoslavia, (2) accepted monies from 
Yugoslavia covering her ciaim, thereby increasing the 
funds available, and (3) persuaded her not to seek an 
amendment to the statute making clear her eligible status, 
on the representation that it was clear she was an eligible 
claimant. 


(e) Since appellant’s claim against Yugoslavia was 
settled and released in full by the United States, a failure 
to make her eligible to claim against the Yugoslav Claims 
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Fund would bring about a taking of her property for pub- 
lie use without just compensation, in violation of the Fifth 
Amendment to the Constitution. If appellant has a prop- 
erty right in the Fund itself, failure to make her eligible 
to participate in the Fund might be a deprivation of 
property without due process of law. 


Il, LIMITS OF APPELLANT’S CONTENTION 


At the outset we wish to make clear the limits of appel- 
lant’s contention. We do not contend that the contract- 
ing parties settled all aspects of Mrs. Haas’ ciaim so 
thoroughly as to give the Commission no functions what- 
soever in her case. We do not contend that the Commis- 
sion had no alternative but to grant her claim in the 
full amount she requested. To the contrary, we believe 
that the usual questions of proof of ownership at the time 
of confiscation, proof of valuation of the property, and all 
similar questions were factors which the Commission had 
as much freedom to pass on here as in all other cases 
coming before it. These matters, as distinguished ' from 
the simple fact of Mrs. Haas’ noncitizenship, involved 
complex issues of law and fact requiring investigation and 
adjudication which the negotiators were in no position to 
consider and resolve. That is precisely why the Commis- 
sion was established. Mrs. Haas’ noncitizenship is of a 
different order. It was a fact (1) not in dispute, (2) 
known to the negotiators, (3) upon which they took defin- 
itive action. Our contention, therefore, is simply’ that 
one requirement—citizenship at the time of confiscation of 
the property—was removed from the case by the actions 
of the drafters of the Agreement. The Commission could 
not deny the claim solely on that ground. The Agreement 
(and its side agreements), stemming from an authority 
higher than the Commission, had already created an ex- 
ception to the general rule and made Mrs. Haas eligible 
to be a claimant on that score; from that point, she was 
required to meet—and did meet—all the other tests neces- 

sary to obtain an award. 
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It is basic, as stated by the Commission itself in its 
Proposed Decision (J. A. 52), that ‘‘the important point 
is to ascertain the real intention of the parties’’ to the 
Agreement. The Commission’s Proposed and Final Deci- 
sions were professedly searching for the intent of the 
negotiators and of Congress, yet (1) the letter-release was 
apparently not even known to the Commission at the time 
of its Proposed Decision, and (2) the all-important memo- 
randum of the chief American negotiator and the two 
State Department letters signed by Monroe Karasik are 
not mentioned in either the Proposed or the Final Deci- 
sion! We will show in detail that no adequate or correct 
determination of the ‘‘intention of the parties’’ could be 
made without full consideration of these documents, and 
that this jurisdictional question—which is as open to this 
Court for consideration as it was to the Commission—was 
incorrectly decided by the Commission. 


Il. APPELLANT'S CLAIM SHOULD HAVE BEEN ALLOWED 


(a) Appellant’s Claim Was Specifically Included as am Eligible 
Claim by the Contracting Governments 


The fact that Mrs. Haas was a noncitizen was known to 
the negotiators. They had the right and the authority, 
while laying down a general requirement that claimants 
must be citizens, to include a particular noncitizen claim 
as an exception to that rule, and they did so with the 
claim of Lise Haas. 


The State Department, the negotiating agency for the 
United States, was completely informed that the claim filed 
by Binder represented a one-fourth interest of Mrs. Haas, 
a noncitizen. That is admitted, but the extent of the 
Department’s knowledge cannot be appreciated without 
reference to some of the documents. The affidavit of May 
31, 1946 (J. A. 17-33), filed shortly after the Yugoslav 
confiscation, states at three different places (J. A. 23, 24, 
33) that Mrs. Haas is not an American citizen and that 
the Etexco shares were owned only 75% by American 
citizens. The Supplemental Information filed March 17, 
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1948 (J. A. 34-36), three months before the Agreement 
was signed, again sets forth in considerable detail the 
noncitizenship of Mrs. Haas. 


—-@ 


> 


The presence of a one-fourth noncitizen interest is 
%& dramatically brought out in the affidavit of May 31, 1946. 

Not once but twice in that document (J. A. 24, 33) it is 
. stated that as to the Etexco stock the question is whether 
100% of the stock is to be considered American property, 


s or only 75% (which would exclude Mrs. Haas). The 

issue is squarely raised in that document as follows (J. A. 
» 24): ‘‘Inasmuch as 75 per cent of the stock of Etexco 
~ A. G. is American owned and 9,142 shares of Dugaresa 
. are directly owned by U. S. citizens, the Dugaresa Corp. 


ean be assumed as American owned to the extent of 65.7 per 
cent or 73.9 per cent, depending on whether the total stock 
t owned by Etexco A. G., or only 75% thereof, is considered 
as American owned property.’’ (Emphasis added.) 
Graphically depicted, the Dugaresa ownership as out- 
lined in the affidavit of May 31, 1946 was as follows: 


1940, before transfer Dee. 20, 1945 





Dugaresa 


15,000 7500 Dugaresa 


a 
shares shares 15,000 


9142 shares U.S.- 
owned directly 


Etexco 


Etexco 


See aes Tir 


Mrs. 
Haas 


If only 3/4 of Etexco is included, Dugaresa is 65.7% U. S.-owned. 
If Haas interest in Etexco is included, Dugaresa is 73.9% U. S.-owned. 
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The letter-release (J. A. 39) listed the Dugaresa inter- 
est set out therein as 74% (the virtual equivalent of 
73.9%). This adoption of the figure ‘‘74%,’’ in response 
to the challenge posed in the affidavit of May 31, 1946, is 
an adoption of the entire Etexco interest as American 
for the purpose of the Agreement; it is a decision of both 
Governments on the very issue raised in this case. It is 
thus established that Mrs. Haas’ interest was considered 
an American claim for the purpose of the Yugoslav Claims 
Agreement. 


The letter-release is of course binding on both coun- 
tries, since it was written and tendered by the United 
States and was accepted by Yugoslavia as part of the 
over-all agreement of which the Yugoslav Claims Agree- 
ment is the principal document. The release may be re- 
garded as either a companion side agreement, of equal 
dignity with the main Agreement, or an interpretation of 
the main Agreement made contemporaneously by the 
same parties and demonstrating their intention.® In 
either event, the intention of the contracting parties, 
clearly manifested, constitutes a matter agreed upon at a 
higher level than the Commission, a mandate as to which 
the Commission has no discretion and which it must 
implement.’ 


The letter-release expressly ‘‘confirms,’’ as noted 
earlier, that ‘‘during the course of the negotiations lead- 


6It is a well-settled principle of international law that such an authorita- 
tive interpretation is incorporated into the Agreement and ‘‘has the same 
juridical effect as the [agreement] itself’’. Harvard Draft Convention, 29 
American Journal of International Law (Supplement II, 1935) 968,9. The 
law is ‘‘clear that when the parties themselves agree to construe a treaty in 
a particular way, as, for example, by a declaration accompanying or appended 
to the instrument, they necessarily solve the question of interpretation, and 
close the door to judicial construction at variance therewith’’. 2 Hyde, Inter- 
national Law 1501-2 (2d Rev. Ed., 1945). 


7 Section 4(a) of the International Claims Settlement Act provides (22 
U.S.C. 1623(a)): ‘‘In the decision of claims under this Act, the Commission 
shall apply the following in the following order: (1) The provisions of the 
applicable claims agreement ...’’ Thus there is also 2 mandate from Con- 
gress to apply the intention of the contracting parties. 
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ing up to the execution of the agreement with the Yugo- 


slav Government, . . . claims of the following named per- 
sons with respect to ... the enterprises hereinafter set 
forth and to the extent indicated, were considered, .. .”’ 


(J. A. 36). (Emphasis added.) This statement negates 
any theoretical possibility that the rather unusual figure 
of 74% could have been arrived at in any way other than 
specific consideration of the full Binder-Haas interest. 
Thus the United States represented to Yugoslavia that 
the Haas interest was American and was to be covered 
by the monies paid by Yugoslavia. In asserting now that 
Mrs. Haas is not eligible under the Agreement, the United 
States is in the indefensible and inequitable position of 
having induced from Yugoslavia a larger payment ‘based 
in part on release of an interest the owner of which the 
Government now refuses to recognize as an i lala 
claimant. 

In representing to Yugoslavia that the Haas interest 
was American, and accepting monies with relation to that 
interest, the United States is bound under unquestioned 
principles of international law, principles which section 
4(a) of the statute directs the Commission to follow, to 
carry out in good faith the obligation it assumed. Article 
20, Harvard Draft Convention, 29 American Journal of 
International Law (Supp. IJ, 1935). See page 981: 

‘‘The phrase ‘carry out in good faith’ as used in 
Article 20 is not intended to suggest that the obliga- 
tion of a State to fulfill its treaty engagements is 
merely one of good faith rather than a legal obliga- 
tion. It has reference rather to the manner or spirit 
in which the obligation is to be performed—the de- 
gree of fidelity, strictness, and conscientiousness man- 
ifested in the fulfillment of the promise made. The 
obligation to fulfill in good faith a treaty engagement 
requires that its stipulations be observed in_ their 
spirit as well as according to their letter, and that 
what has been promised be “performed without evasion 
or subterfuge, honestly, and to the best of the ability 
of the party which made the promise. . . .’’ 


The letter-release was obviously not known to the Com- 
mission at the time of its Proposed Decision (J. A. 49-55), 
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dated November 26, 1954, for it was nowhere mentioned. 
Yet it was in the Proposed Decision that the Commission 
formulated the position to which it later adhered—that 
the claim of Mrs. Haas was not known to the negotiators 
nor specifically considered by them. Only subsequently 
did the Commission discover the existence of the letter- 
release,* discussed briefly in the Final Decision (J. A. 
56-57), and the discussion of the letter-release manifests 
only superficial analysis of its relation to the Agreement 
and no analysis of its effect on Mrs. Haas’ claim. The 
treatment of the letter-release in the Final Decision may 
fairly be said to reflect a stubborn reluctance to depart 
from a frame of mind fixed in the Proposed Decision. 


The Commission at least discussed, albeit briefly, the 
letter-release. This is more than it did for the official 
statements of the Department of State, which are the 
clearest manifestations of the intentions of the drafters 
of the Agreement. Thus, the Department of State letter 
of April 15, 1949, signed ‘‘For the Secretary of State’’ 
by Monroe Karasik (J. A. 45), states specifically: 


‘‘Mrs Haas’ claim through Mr. Binder was considered 
by the negotiators at the time of the agreement, and 
the intent of the negotiators is set forth in the file 
memorandum enclosed herewith.’’ 


Attached to this letter as a ‘‘certified copy’’ was a 
memorandum dated April 13, 1949, written by C. T. Oliver 
(Covey T. Oliver), who was the chief United States nego- 
tiator. This memorandum (J. A. 46) is of the greatest 
importance in this case. It bears a double dignity and 
official status, for it is both (1) a statement of the chief 
American negotiator explaining the Agreement and the 
intent of the negotiators, and (2) an official statement of 
the Department of State (by reason of Mr. Karasik’s 
covering letter) that the intent of the negotiators was as 





8 The date-stamp on the Commission’s file copy of the letter-release, a photo- 
static copy of which is attached as Exhibit 4 to the complaint now part of 
the record in this Court, shows a date of ‘‘Dec. 13, 1954’’, presumably the 
date it was received by the Commission. 
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there stated. We quote the text of the memorandum in 
full: 


‘‘In drafting the letter of July 19, 1948, to the Yugo- 
slav Ambassador, which specified 13 major cases in 
which the claims of certain named persons had ‘been 
considered, and which set forth the understanding 
by the United States that all claims of such persons 
with respect to the specified properties were fully 
settled and discharged by reason of the claims agree- 
ment, 7t was known to the negotiators of the United 
States that the claim of Edwm A. Binder, a United 
States citizen (included under No. 9), was a claim 
made by Mr. Binder as trustee, and that the bene- 
ficial owners represented by him included Mrs. Lise 
Haas, who was not a Umted States citizen at the time. 
It was the imtent of the negotiators that the legal 
title resting in Mr. Binder should be recognized, and 
that, since more than a majority of the beneficial 
interests represented by Mr. Binder were citizens of 
the United States, the claim of Mr. Binder, wm its 
entirety, should be considered as a U. 8S. claim.’’ 
(Emphasis added.) 


Here, in the plainest possible language, is a conclusive 
statement of the chief architect of the Agreement as to 
the intention of the negotiators to regard the Haas claim, 
through Binder, as an American claim. It is wholly in- 
explicable that in neither the Proposed Decision nor the 
Final Decision is there any mention of the Oliver memo- 
randum, although the document was in evidence before 
the Commission. It is equally inexplicable that there is 
no mention of the correspondence between counsel for 
Mrs. Haas and the State Department (J. A. 41-44, 45, 
46-47) in which the Department stated not only that Mrs. 
Haas’ claim through Binder was considered by the nego- 
tiators and regarded as an American claim, but also that 
it ‘‘would not be necessary to modify’’ (J. A. 47). the 
pending bill to protect Mrs. Haas since she was already 
covered by the Agreement. That correspondence too was 
in evidence before the Commission. The singular omis- 
sion of any statement that these important documents 
were considered, added to the belated discovery of the 
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letter-release at a time when the Commission’s mind was 
fixed, suggests that these documents will have their first 
real scrutiny by the courts. 


The situation posed by the mixed ownership of the 
Haas-Binder claim was brought to the attention of Con- 
gress in testimony. During the House hearings a mem- 
ber of the committee, Representative Javits, inquired: 


‘‘Now suppose you had mixed beneficial ownership 
of the stock in a corporation, or of the beneficial 
interests in a trust, what is the State Department 
proposing to do with respect to those situations? 
That is mixed beneficial ownership between nationals 
and nonnationals as of the time of taking over by 
nationalization by the Yugoslav government?’’ MHear- 
ings before the House Committee on Foreign Affairs, 
81st Cong., on H.R. 4406, p. 30. 


The State Department spokesman, Mr. Samuel Herman, 
to whom the question was addressed, replied: ‘‘. . . the 
entire claim of the juridical person is within the settle- 
ment.’’ Representative Javits then said: ‘‘What to you 
do with an American national who is a juridical trustee 
for the interests of many others?’’ Mr. Herman re- 
sponded in the following testimony (House Hearings, 
p. 31): 


‘“‘That, I think, is the fact in at least one claim of 
which we are aware, of which we have knowledge in 
the State Department ...my general feeling has 
been that the ‘egal title, if it is held by an American 
national, covers the beneficial interests under the 
trust, if the beneficial interests are substantially 
American.”’ 


The Commission concedes in its Final Decision that 
this important testimony of the official spokesman for 
the State Department, the agency charged with inter- 
preting the Agreement, ‘‘apparently was in reference to 
the claim herein’? (J. A. 59). See also the State De- 
partment letter (J. A. 61-62), asking that the Com- 
mission ‘‘give appropriate consideration to the state- 


- 
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ments made... by ... Mr. Samuel Herman, with re- 
spect to this claim.’’ 


The cumulative effect of all these evidences of the 
intent of the Agreement is overwhelming and leads in- 
evitably to the conclusion that the Commission in- 
correctly read the Agreement as to inclusion of the 
Binder-Haas claim. This matter is as open to this 
Court to consider as if the Commission had mis-read 
the basic Agreement, the statute, or the Constitution 
of the United States. 


(b) European Textile Corporation Should be Regarded as the 
Claimant for Purposes of Eligibility 

Had European Textile Corporation not been com- 
pelled, under duress of the ‘Aryan’’ confiscation laws,’ 
to distribute its Etexco stock in 1940, it would obvi- 
ously have been an eligible claimant for all the Etexco 
stock, since its 75% American ownership would have 
been far in excess of the 20% specified under Article 
2(B) of the Agreement. In that case, Mrs. Haas” in- 
terest would have been compensable under cover of: the 
corporate eligibility. It is our position that the factor 
of duress vitiated the distribution by the corporation 
and that, under the circumstances of this case, European 
Textile Corporation should be regarded as still continu- 
ing to be the owner of the Etexco shares at the time of 
the nationalization of Dugaresa. 


This case, this Agreement, this settlement all reflect 
an upheaval in the world from 1939 to 1945. These were 
revolutionary times. Persons escaping from Nazi per- 
secution attempted desperately to hide and preserve 
what property they could. They were required to trans- 
fer their property to the persecuting Governments or 
to persons favored by those Governments. It is the 
established policy of the United States to ignore all 
forced transfers and to restore to persecutees the prop- 





©The duress is admitted by the Government. See paragraph 6 of the :com- 
plaint (J. A. 3), admitted in the Government’s answer (J. A. 63). 
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erty taken from them by duress. This country has 
therefore consistently refused to recognize a transfer 
brought about by duress; it looks instead to the owner 
of the property at the time of transfer. A few examples 
will suffice to illustrate this United States policy. 


Article 4 of the German Restitution Law, Military 
Government Gazette, U. S. Area of Control, Law Num- 
ber 59, entitled ‘‘Powers of Avoidance’’, provides that 
persons belonging to a class which was ‘‘to be eliminated 
in its entirety from the cultural and economic life of 
Germany’’ may, ‘‘because of the duress imposed on such 
elass’’, avoid the transaction. Article 8 provides for 
the enforcement of claims which would have belonged to 
associations dissolved ‘‘for reasons of race, religion, na- 
tionality, ideology or political opposition to National 
Socialism’’. The same policy receives recognition in 
the provisions of the 1947 Peace Treaties with the Axis 
countries for the invalidation of transfers which ‘‘resulted 
from force or duress exerted by Axis Governments or 
their agencies during the war’’, e.g., Treaty with Rou- 
mania, TIAS 1649, Article 24, paragraph 3. 


The basic position of the United States was set forth 
in the London Declaration Regarding Forced Transfers 
of Property in Enemy-Controlled Territory, dated Jan- 
uary 3, 1943 (Department of State Publication No. 2630, 
p- 52), in which the United States and others of the 
United Nations stated that 


‘they intend to do their utmost to defeat the methods 
of dispossession practiced by the governments with 
which they are at war against the countries and 
peoples who have been so wantonly assaulted and 
despoiled.”’ 


‘‘Accordingly the governments making this declara- 
tion . . . reserve all their rights to declare invalid 
any transfers of, or dealings with, property, rights 
and interests of any description whatsoever which 
are, or have been, situated in the territories which 
have come under the occupation or control, direct 
or indirect of the governments with which they are 


ae 
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at war or which belong or have belonged, to per- 
sons, including juridical persons, resident in such 
territories. This warning applies whether such trans- 
fers or dealings have taken the form of open looting 
or plunder, or of transactions apparently legal m 
form, even when they purport to be voluntarily 
effected.’’ (Emphasis added.) 


Although the Declaration of London uses the phrase 
‘‘reserve all their rights to declare invalid’’, many policy 
declarations on behalf of the United States make it clear 
that the United States position is that forced transfers 
were in fact invalid. Thus, Acting Secretary of State 
Acheson stated on July 10, 1946, that the London Declara- 
tion shows what the signatory governments say their 
attitude would be with regard to forced transfers. On 
July 12, 1946, the Acting Secretary stated that property 
which was subject to forced transfer is not recognized 
by this country as ‘‘German’’ property; instead, this 
country recognizes the property as belonging to the coun- 
try or the nationals of the country who owned it before 
the transfer. The Acting Secretary thus regarded the 
London Declaration as a pledge not to recognize forced 
transfers. 


A comprehensive letter written by the Acting Legal 
Adviser of the Department of State, dated April’ 13, 
1949 (printed in 20 Department of State Bulletin 592) 
collects numerous other examples of this United States 
policy ‘‘of undoing forced transfers’’, and states: 


‘The policy of the Executive, with respect to claims 
asserted in the United States for the restitution of 
identifiable property (or compensation in lieu there- 
of) lost through force, coercion or duress as a result 
of Nazi persecution in Germany, is to relieve Amer- 
ican courts from any restraint upon the exercise 
of their jurisdiction to pass upon the validity of: the 
acts of Nazi officials’’. 


Under these principles, supported by the eee 
of section 4(a) of the International Claims Settlement 
Act that in the decision of claims the Commission shall 
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apply ‘‘the applicable principles of international law, 
justice, and equity’’, European Textile Corporation should 
have been regarded as the claimant, and Mrs. Haas, the 
real party in interest, is entitled to judgment. 


(c) Appellees are Estopped to Deny the Claim Solely on the 
Ground of Mrs. Haas’ Noncitizenship 

It is often asserted that an estoppel will not lie against 
the United States. The underlying basis of this doe- 
trine is that no individual employee or officer of the 
United States, or even an agency of the United States, 
can give away the Government’s money where Congress 
has not authorized it, or can permit a violation of some 
mandate expressly laid down by Congress. These are 
matters in which the Government has a public interest, 
acting as the sovereign, and it cannot be estopped from 
carrying out its sovereign rights or powers. That thread 
runs through all the estoppel cases customarily cited by 
the Government. 


This case is different; it is more akin to a private 
litigation in which the Government acts only as inter- 
mediary. The funds involved are not from the general 
public funds of the Treasury, which we seek to extract 
without sanction from Congress. These funds already 
have been allocated to private persons, to proper claim- 
ants whoever they may be, and if they are not paid to 
Lise Haas they will be paid to some other individual. 
They will not repose in the Treasury to the benefit of the 
sovereign. Under these circumstances an estoppel will 
he. 

Moreover, if it should be argued that it is unfair to 
the awardholders, private parties who took no part in 
the Government’s actions, to estop the Government here 
and thus dilute their shares, the answer is obvious. Those 
are the very persons for whom the United States obtained 
the Fund; in negotiating with Yugoslavia the United 
States was in effect acting as agent for the persons who 
would benefit from the Fund; and when the United States 
obtained a larger payment from Yugoslavia by represent- 
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ing that the Haas interest was American and must be 
covered, it did so for the benefit of the eventual award- 
holders. They receive a proportionately larger payment 
because of the inclusion and release of Mrs. Haas’ in- 
terest. It is therefore wholly proper to estop them from 
denying now the representations of their agent. 


The rule of estoppel, as it applies here, can be taken 
from Ritter v. United States, 28 F. 2d 265 (C. A. 3rd, 
1928): ‘‘The acts or omissions of the officers of the 
Government, if they be authorized to bind the United 
States in a particular transaction, will work an estoppel 
against the government, if the officers have acted within 
the scope of their authority.’’ It hardly need be dem- 
onstrated that the United States negotiators were au- 
thorized to include the Binder claim in its entirety in 
the list of claims discharged or that the State Depart- 
ment, the sponsor and handler of the International Claims 
Settlement Act, was authorized to represent to counsel 
for Mrs. Haas that an amendment ‘‘which would pro- 
tect Mrs. Haas’’ (J. A. 44), proposed by her counsel, 
‘‘would not appear to be necessary’? (J. A. 46-47) in 
view of the fact that Mrs. Haas was covered by : the 
Binder claim which, ‘‘in its entirety, should be considered 
as a United States claim’’ (J. A. 46). On this authori- 
tative series of statements, can it be doubted that coun- 
sel for Mrs. Haas was entirely justified in advising 
the appropriate Congressional committees, before whom 
the bill was pending, that (J. A. 48): 


‘‘In view of the negotiations reflected in the memo- 
randum of the State Department and the view of 
that Department that the proposed legislation econ- 
templates that Mr. Binder’s claim is included with- 
in the terms of the Yugoslav Claims Agreement of 
1948, we refrain from proposing any amendment 
to the subject legislation, which we would do if there 
were any doubts on the points’’. (Emphasis added.) 


This series of allaying representations to appellant, 
coupled with the fact that the United States induced a 
larger payment from Yugoslavia on the representation 
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that the Binder claim in its entirety was an American 
claim, should estop the United States now from taking 
the position that the Haas claim is not compensable. 
Cf. Caldera Cases, 15 Ct. Cls. 546, 594: 


‘it is not for any judicial tribunal to assume to 
reverse that decision of the national Executive [that 
certain claims against China were valid], and so 
put our government in the unjustifiable and un- 
enviable position before the world of having de- 
manded money from China to pay certain claimants, 
and then denying them indemnity out of that money 
on the ground that, on principles of international law, 
they never had any claim whatever against China.”’ 


(d) The Commission Ignored the Rules of Decision Prescribed by 
Congress 

In section 4(a) of the Act, Congress directed the Com- 
mission to apply ‘‘applicable principles of international 
law, justice, and equity.’’ Moreover, Congress envisaged 
that, in the resolution of questions the Commission would 
not apply ‘‘the strict construction principle of domestic 
claims statutes providing for the adjudication of claims 
against the United States Government. Liberal construc- 
tion is desirable.’’ Sen. Rep. No. 800, 81st Cong., p. 9. 
The Commission’s decision, disallowing this claim solely 
on account of the noncitizenship of Mrs. Haas, is in com- 
plete disregard of the equities of the situation and clearly 
does not comply with applicable principles of inter- 
national law, justice, equity, and liberal construction. 
It was shown earlier in this brief that an unquestioned 
principle of international law is that a Government is 
bound to carry out in good faith the obligations it has 
assumed in a treaty or executive agreement. The United 
States here assumed an obligation, based on its repre- 
sentation to Yugoslavia that the Haas interest was to 
be covered by the funds received, to make compensation 
for that interest; and it assumed an obligation to Mrs. 
Haas, having released her claim, to make her eligible to 
claim against the fund received in exchange. 
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If ‘‘principles of . . . justice, and equity’’ have any 
meaning whatever, it can hardly be doubted that they 
apply to the facts of this case. The Government was 
willing to include appellant’s claim for bargaining pur- 
poses with Yugoslavia and to release her claim as part 
of the quid pro quo for the receipt of $17,000,000; it was 
willing to represent to her, at the crucial point of Con- 
gressional consideration of the implementing legislation, 
that she was already covered by the Agreement and so 
need not seek clarifying legislation; but years later, when 
appellant had lost her opportunity to remedy any pos- 
sible doubt, the Government was not willing to pay out 
the monies it had represented to be attributable to her 
property interest. It seems impossible, in the face of 
the release of appllant’s claim and vhe actions of the 
Department of State in dissuading her from seeking clari- 
fying legislation, to regard the decision of the Com- 
mission herein as conformable to the rules of decision 
laid down by Congress. 


(e) Summary of Factual Argument 

We have analyzed the facts in this case to show that 
on any of a number of legal bases, judgment should be 
awarded to appellant. Perhaps the outstanding feature 
of this case, however, is that all the official documents 
and actions relied upon here, considered as a whole, 
form a single picture and manifest a single overriding 
intention—that the interest of Lise Haas is to be com- 
pensable under the Agreement. 


The Commission takes the position that inclusion of 
Mrs. Haas, a noncitizen, as an eligible claimant would 
run contrary to the general precedent of this country 
in espousal of claims. It is not necessary to consider 
the question of general precedent in the instant case, 
since (1) specific inclusion of a particular person in a 
particular case renders precedent irrelevant; and (2) 
we have shown that the Haas interest is compensable 
(through Binder) without departing from precedent. It 
is nevertheless worthwhile noting that the precedent is 
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by no means uniform and that actually the United 
States has, in the past, frequently espoused claims which 
would normally be excluded under general rules of 
espousal. E.g., Orinoco Steamship Company Case, Scott 
Hague Court Reporter, p. 226 (1916); Landreau Claim, 
printed in 17 American Journal of International Law 
157 (1923); Alsop (U.S.) v. Chile, 5 July 1911, printed 
in 5 American Journal of International Law 1079 (1911).’° 
Indeed, a noted authority in the field of international 
law, Sir Cecil Hurst, refers to the Orinoco ease as fore- 
shadowing disregard of the usual rules with respect to 
the nationality of beneficiaries, Hurst, Collected Papers 
(1950), p. 109. 


Iv. JUDICIAL REVIEW IS AVAILABLE UNDER THE FACTS OF THIS CASE 


Relying upon section 4(h) of the International Claims 
Settlement Act, 22 U.S.C. 1623(h), Judge Pine dis- 
missed the complaint in the court below, holding that 
the court had no jurisdiction over the subject matter 
of the action. Section 4(h) provides that ‘‘The action 
of the Commission in allowing or denying any claim 
under this Act shall be final and conclusive on all ques- 
tions of law and fact and not subject to review by the 
Secretary of State or any other official, department, 
agency, or establishment of the United States or by 
any court by mandamus or otherwise.’’ 


Certain of the problems underlying this provision have 
already been resolved by this Court in de Vegvar v. 
Gillilland, 97 App.D.C. 126, 228 F. 2d 640 (1955), cert- 
denied, 350 U.S. 994, in which this Court said (228 F.2d 
at 642): ‘‘No doubt the provisions of section 4(h) do 
not bar certain types of judicial action’’, The Court 
went on to indicate that, at the very least, section 4(h) 





10 The traditional rule of espousal is that the claim must have been Ameri- 
can at both the time of origin and the time of claim. The Orinoco claim and 
the Landreau claim were both noncitizen at the time of origin, as is the case 
here, the Orinoco claim being originally Brtish and the Landreau claim origi- 
nally French. In the Alsop case the controlling agreement was held to pre- 
clude inquiry into nationality at the time of claim. 


~ 
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does not prevent judicial relief in a situation involving 
a violation of constitutional rights. We will show that 
this case involves issues of constitutional rights—issues 
not posed by any action filed by any other claimant under 
the Yugoslav Claims Fund—and thus is clearly in an 
area within which section 4(h) is not operative. 


We will further show that, without regard to the eon- 
stitutional issues, (1) the decision of this Court in the 
de Vegvar ease, insofar as it limits judicial power to 
review decisions of the Foreign Claims Settlement Com- 
mission, is not applicable to the facts of this case, and 
(2) the statute leaves untouched the fundamental ju- 
dicial power to review for the limited purpose of de- 
termining whether an administrative agency exceeded 
the jurisdiction given to it. 7 


(a) A Constitutional Issue is Present Requiring Judicial Review 


The constitutional issue in this case, not present in de 
Vegvar v. Gillilland, supra, or in Dayton v. Gillilland, 
No. 13340, decided February 14, 1957, was clearly fore- 
shadowed by this Court in de Vegvar as follows (228 
F. 2d at 642): ‘‘No violation of constitutional right is 
suggested here: plaintiff-appellant makes no contention, 
for example, that the United States has taken her prop- 
erty without paying for it’’. There, Mrs. de Vegvar con- 
tended no more than that the Commission had erred in 
its finding as to the date her property was taken. by 
Yugoslavia. She did not contend that her claim was 
included in the letter-release or that the United States 
was in any way involved in a taking of her property.” 
In contrast, in the case at bar the United States, in 
the course of a general economic settlement of outstand- 
ing questions between the United States and Yugo- 


11In the Dayton case, supra, the Court pointed out that the allegations of 
the complaint were essentially similar to those in de Vegvar. Neither de Vegvar 
nor Dayton was included in the letter-release or alleged any of the other docu- 
mentation involved in the case at bar. Dayton’s allegation, sought to be 
added by amendment, that the United States deprived him of a property right 
in the Fund, was purely conclusory and showed no factual basis, 
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slavia, specifically released and discharged appellant’s 
claim against Yugoslavia. The claim, as will be shown 
below, was ‘‘property’’ within the meaning of the Fifth 
Amendment to the Constitution; its release was a ‘‘tak- 
ing’? by the United States for a public use; and Mrs. 
Haas thereupon was entitled under the Constitution to 
just compensation. Mrs. Haas’ right to just compen- 
sation became, upon acceptance by the United States 
of the $17,000,000 Fund and Mrs. Haas’ acceptance of 
her pro rata share thereunder, a right which could 
thereafter, consistent with the Agreement, be vindi- 
eated solely from the Fund and solely in a proceeding 
before the Commission. The decision of the Com- 
mission denying Mrs. Haas a right to participate in 
the Fund was a denial of her constitutional right and 
is therefore judicially reviewable because of the just com- 
pensation clause. If, in addition, appellant is held— 
under the facts of this case—to have a property right 
in the Yugoslav Claims Fund, then she has a right to 
judicial review under the ‘‘due process’’ clause of the 
Fifth Amendment. 


It is clear that the release by the United States of a 
claim of a private person against a foreign country, 
without provision for compensation, is a taking of pri- 
vate property for public use within the meaning of the 
Fifth Amendment. A leading case is Meade v. United 
States, 2 C. Cls. 224, aff’d on other grounds, 76 U.S. 
691, in which one of the questions faced by the Court 
of Claims was whether the Government’s release and 
cancellation of Meade’s claim against Spain was ‘‘such 
an appropriation of private property to public use as 
comes within . . . the provision of the Constitution.’’ 
2 C. Cls. at 275. The Court held that the claim was 
‘Cas much property and as sacred in the eye of the law 
as are his houses and land, his horses and his ecattle’’, 
and that its release ‘‘to secure an object of public 
importance’’ was a taking of private property for public 
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use under the Fifth Amendment that must ‘‘be paid for 
in the same manner.’’ 2 C. Cls. at 275.2? 


The just compensation implications of the release of 
a claim against a foreign country were again considered 
by the Court of Claims in connection with the French 
Spoliation Claims, Gray v. United States, 21 C. Cls. 340. 
In an extremely well-considered opinion by Judge Davis, 
the Court held that an arrangement, which appears 
essentially indistinguishable from the one involved here, 
whereby the United States released the claims of: its 
nationals against France in exchange for the release 
of French claims against the United States was ‘‘with- 
in the intent and meaning of the Constitution, which 
prohibits the taking of private property for public use 
without just compensation.’’ 21 C. Cls. at 393. The 
public use, clearly present in the instant case by virtue 
of the fact that the negotiations resulted in a general 
settlement of outstanding questions between the United 
States and Yugoslavia, was found to reside in the fact 
that the treaty ‘‘solved the problem of strained rela- 
tions with France and forever put out of existence the 
treaties of 1778, which formed an insuperable obstacle 


12 Spain had paid the United States the sum of $5,000,000, pursuant: to a 
treaty, to compensate eligible claimants. That sum, as in the case at bar, 
proved inadequate to pay the claims in full. Meade was unquestionably eligible 
to participate pro rata in the fund, but his claim before the commission failed 
because the nature of his proof was held to be improper. Long after the 
$5,000,000 had been distributed, this case was brought in the Court of Claims, 
not for the aliquot share Meade was eligible to receive under the treaty, but 
for the full value of his claim. Meade’s counsel urged that Meade had not 
consented to the compromise of his claim and to a pro rata share in the fund, 
and that his property had been taken for public use. See Petition and Brief, 
p. 22, and opinion of Horace Binney, pp. 27-28 of Documents in Relation to 
the Claims of Richard W. Meade on the Government of Spain, Original Record 
in Meade v. United States, 2 C. Cls. 224 (General Jurisdiction No. 1857). 
The Court of Claims concluded that his property had been taken under the 
circumstances requiring just compensation, but that he could vindicate his con- 
stitutional right only before the commission and against the $5,000,000 fund. 
The case then went to the Supreme Court, whose decsion is discussed infra, 
in connection with the issue of reviewability. 
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to our advance in paths of peace to the achievement of 
commercial greatness.’’ 21 C. Cl. at 393." 


The principle established in these cases—that a claim 
against a foreign government is property, and that the 
release of the claim by the United States is a taking of 
property for public use—has since been characterized 
as ‘‘well-established law,’’ United States v. La Abra 
Silver Mining Co., 29 C. Cls. 432, 511, and it appears 
to have been accepted by the State Department (See 
Report of Secretary of State, May 20, 1826, VI Am. St. 
Papers 4, Letter of Secretary of State, May 10, 1909, 
27 Op. Att’y Gen. 331) as well as by the writers in the 
field of international Jaw who have considered the prob- 
lem. Borchard, Diplomatic Protection of Citizens Abroad 
$149 (1915);** VI Moore, International Law Digest 
$1056 (1906); II Wharton, Digest of International Law 
(1887), pp. 566, 707-728. So eminent a constitutional 
authority as Henry Clay has recognized that ‘‘the rule 
of equity, furnished by our Constitution, and which 
provides that private property shall not be taken for 
public purposes without just compensation, applies [to the 
treaty extinction of rights against foreign countries] 
and entitles the injured citizen to consider his own coun- 
try a substitute for the foreign power.’’ See p. 11 of 
Documents in Relation to the Claim of Richard W. Meade 
on the Government of Spain, Original Record in Meade 
v. United States, 2 C. Cls. 224 (General Jurisdiction No. 
1857). 


The proposition just established appears to be beyond 


13 There seems little question that relations between the United States and 
Yugoslavia were likewise strained. E.g. Exchange of Letters between the 
Yugoslav Ambassador and Secretary of State Marshall, 18 State Dep’t. Bulle- 
tin 117 (Jan. 25, 1948), Refutation by State Department of Charges made by 
Marshall Tito, 17 State Dep’t. Bulletin 391 (August 24, 1947). 


14 Professor Borchard states (p. 378) that ‘‘the principle that the renun- 
ciation of private claims as an equivalent for national advantages imposes upon 
the government an obligation to compensate the individual claimants whose 
property right has thus been used and bartered away for the public good 
received unchallengable support in several well reasoned decisions of the 
Court of Claims in French Spoliation cases ...’?’ 


= 


> 
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dispute, but at once there arises a question at least 
superficially troublesome—why should not Mrs. Haas 
be required to resort to the Court of Claims to vindi- 
cate her constitutional right to just compensation? Why 
is she not fully protected by her rights in that court? 
There are a number of answers to that question. 


First, the Court of Claims has no jurisdiction to hear 
this case; a specific statutory provision withdraws juris- 
diction in treaty cases. 28 U.S.C. 1502 provides ‘‘Exeept 
as otherwise provided by Act of Congress, the Court 
of Claims shall not have jurisdiction of any claim 
against the United States growing out of or dependent 
upon any treaty entered into with foreign nations.’’ 
The Court of Claims is a ‘“‘legislative court’’, U.S. v. 
Sherwood, 312 U.S. 584, Walliams v. U.S., 289 U.S. 553, 
Ex Parte Bakelite, 279 U.S. 438, not a ‘‘constitutional 
court’’ created under Article III of the Constitution, as 
are this Court and the District Court, O’Donoghue. v. 
U.S., 289 U. S. 516, and there can be no doubt that Con- 
gress has power to withdraw its jurisdiction completely, 
even where a constitutional right is sought to be vindi- 
cated. 


Next, the nature of the proceedings involved in this 
action makes it clear that appellant’s right, while it 
cannot be cut off, may be transferred into a right solely 
against the Fund. By negotiating for the $17,000,000 
payment from Yugoslavia, and establishing it as a Fund 
to be distributed to claimants against Yugoslavia, the 
United States may have satisfied its obligations to those 
claimants; in any case, those claimants who, like Mrs. 
Haas, have chosen to proceed in accordance with the 
Agreement and to accept their pro rata share thereunder, 
aer relegated to actions against the Fund, whatever their 
rights might be if they had chosen to proceed otherwise. 
Cf. Z. and F. Assets Realization Corp. v. Hull, 311 US. 


15 It might be noted that this Court, in the de Vegvar case, 228 F. 2d at 642, 
seems to have anticipated this issue. The Court there did not indicate that it 
might be necessary to resort to the Court of Claims in the just compensation 
example cited in the opinion. 
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470, 489; Dayton v. Gillilland, No. 13340, decided Febru- 
ary 14, 1957, by this Court. Therefore, consistent with 
the Agreement, appellant must proceed initially before 
the Commission, as she did, and not in a suit in the 
Court of Claims, but since—unlike Dayton, Mrs. de Veg- 
var and other claimants who have sued in the courts— 
Mrs. Haas has a constitutional right stemming from the 
release of her claim in the letter-release, the erroneous 
decision of the Commission is not shielded from judicial 
review by reasons of section 4(h). The Commission may 
be an exclusive initial forum, but its decision is review- 
able by the courts. Thus this Court is the only court 
in which Mrs. Haas’ constitutional right can be vindicated. 


(b) The Commission Exceeded Its Jurisdiction, and Its Decision is 
Thus Subject to Review 


Wholly aside from the constitutional implications of 
the instant case, set forth above, it is clear that section 
4(h) has not deprived this Court of the power to de- 
termine whether the Foreign Claims Settlement Com- 


mission exceeded its authority in determining that the 
Binder-Haas claim was not eligible for compensation by 
virtue of the noncitizenship of Mrs. Haas. In this con- 
nection, it is essential to note the basic difference between 
(a) review to determine whether an administrative body 
has exceeded its jurisdiction, and (b) review of its de- 
cisions on questions of law and fact. The case at bar 
involves the former—it is simply a matter of ascertain- 
ing whether there was laid down for this Commission, 
by a higher authority, a mandate which was binding 
upon the Commission and which it could not violate 
without going beyond the functions protected by section 
4(h) of the Act. We have shown that the highest au- 
thority here involved—the contracting Governments in 
the Yugoslav Claims Agreement (including the letter- 
release)—included the Binder-Haas claim as an eligible 
claim. If the Agreement had stated by name and in 
specific terms that the claim of Mrs. Lise Haas should 
be an exception to the general requirement of citizenship, 
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it could hardly be argued that the Commission had non- 
reviewable authority to hold to the contrary, any more 
than the Commission could hold, for example, that it 
could refuse to recognize juridical persons under Article 
2(B) of the Agreement, or could require 30% rather than 
20% ownership therein, or could ignore any other pro- 
vision of the Agreement. It could not acquire such 
authority from the statute, for the International Claims 
Settlement Act itself is either subordinate to the Agree- 
ment!® or is merely an implementation of it,’ a distine- 
tion of no importance here since the Act itself (section 
4(a)) expressly incorporates the Agreement by direct- 
ing the Commission to apply, in the decision of claims, 
‘‘the provisions of the applicable claims agreement’’. 
There is thus a mandate from Congress, as well! as 
from the contracting parties to the Agreement, to accept 
the claim of Mrs. Haas as eligible for consideration. . 


We shall show that where an administrative agency 
acts in violation of its jurisdictional mandate in this 
fashion, the courts have power to keep the agency within 
the authority granted it, and that review by courts. to 
that extent is clearly consistent with absolute adminis- 
trative finality on questions of law and fact as provided 
by section 4(h) of the Act. 


(1) The de Vegvar Case Distinguished 


The decision of this Court in de Vegvar v. Gillilland, 
supra, so far as it denies judicial review, is wholly in- 
applicable to the case at bar. The de Vegvar case in- 
volved routine issues expressly committed to the ex- 


16 Congress recognized that it was bound by the terms of the Agreement. 
The Commission itself so states in its Final Decision (J. A. 57), citing remarks 
of Representatives Javits, Kee and Ribicoff in the Hearings before House 
Committee on Foreign Affairs on H. R. 4406, 81st Cong., and quoting Mr. 
Javits: ‘*... here is an agreement in which the House and Senate do nothing 
whatever. We are completely precluded’’ (p. 28). ; 


17 The Senate Report states that the ‘‘bill provides the mechanism and the 
procedures whereby the money received by the United States can be appor- 
tioned among claimants, in pursuance of the agreement ...’’ (S. Rep. 800, 
81st Cong., p. 1. 
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elusive decision of the Commission by section 4(h). 
The sole question in that case was whether Mrs. de 
Vegvar’s property was taken on a certain date by a 
particular Yugoslav decree or on a subsequent date by 
a different Yugoslav decree, and whether the Commis- 
sion properly excluded evidence relating to Yugoslav 
law. It is difficult to think of a clearer example of 
matters which were not considered in the Agreement 
but were typically to be passed upon by the Commis- 
sion. That was precisely why the Commission was 
established. Indeed, Congress specifically stated that 
‘‘consistent with the intent of the Yugoslav Agreement 
the specific application of ‘other taking’ should be left 
to the Commission.’’ S. Rep. 800, 81st Cong., 1st Sess., 
p. 10. Mrs. de Vegvar made no contention, and could 
not, that her claim was specifically considered by the 
contracting parties. She made no contention that her 
claim rose to the dignity of being specifically touched 
upon in the Agreement, at a level higher than the Com- 
mission. She simply charged the Commission with factual 
or legal error. 


In the case at bar appellant’s contention, impressively 
documented, is all that Mrs. de Vegvar’s was not. The 
issue of appellant’s eligibility was specifically considered 
and decided in her favor by the contracting parties, 
and the question squarely posed here and not present in 
the de Vegvar case is whether decisions of the Com- 
mission, in disregard of the clear intention of the con- 
tracting parties and therefore in excess of jurisdiction, 
are shielded from the corrective powers of the courts. 


(2) Development of the Law of Reviewability 


The implications of $4(h) as respects the power of 
this Court to determine whether the Commission has 
acted within its jurisdiction cannot be fully understood 
without an intensive analysis of the law of reviewability 
as it has developed in the decisions of the United States 
Supreme Court and the lower federal courts. These de- 
cisions, dealing with a wide variety of statutory pro- 





37 


visions, demonstrate the disposition of the courts to 
permit as much judicial review as possible, consistent 
with the requirements of the case and the purpose of 
the pertinent statute, and demonstrate the approach of 
the courts to problems of reviewability. See Davis, 
Unreviewable Administrative Action, 15 Federal Rules 
Decisions 411, 433; Davis, Administrative Law 812 (1951). 


a. Statutes silent on judicial review 


Where a statute is silent on judicial review of admin- 
istrative action, it would certainly have been understand- 
able as an original proposition for the courts to have held 
that no judicial review was available, since Congress had 
failed to provide it. Nothing could be clearer, however, 
than that the courts have established a general framework 
of reviewability under such statutes even for holdings 
on law and fact, and of course for jurisdictional questions. 
While a discussion of these cases is not directly pertinent 
to consideration of a statute in which Congress has man- 
fested a desire to have some degree of administrative 
finality, the approach of the courts bears upon the basic 
relation between courts and agencies and illuminates the 
precise question at bar here. : 


The earliest important Supreme Court decision in this 
area is American School of Magnetic Healing v. McAnnulty, 
187 U. S. 94. The controlling statute provided only that 
the Postmaster General could issue fraud orders ‘‘upon 
evidence satisfactory to him.’’ The Court, without refer- 
ence to legislative history or to the finality implications of 
the ‘‘upon evidence satisfactory to him’’ provision, held 
in favor of review because, absent some measure of judicial 
review, ‘‘. . . the individual is left to the absolutely un- 
controlled and arbitrary action of a public and admin- 
istrative officer, whose action is unauthorized by any law, 
and is in violation of the rights of the individual’’. 187 
U. S. at 110. Similarly, in United States v. Interstate 
Commerce Commission, 337 U. S. 426, the Court held re- 
viewable an ICC order denying reparation, despite a long 
history (spelled out in the dissenting opinion) of non- 
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reviewability where the party had exercised his statutory 
option of making complaint to the Commission rather 
than bringing suit in a district court. In response to an 
argument for absolute administrative finality, identical 
with the one the Government makes here, the Court pointed 
out (pp. 433-4) that ‘‘Such a sweeping contention for 
administrative finality is out of harmony with the general 
legislative pattern of administrative and judicial relation- 
ships.’’ Again, in Board of Governors v. Agnew, 329 
U. S. 441, a case involving the finality of determinations 
of the Board of Governors of the Federal Reserve Board, 
the Court, in holding that whether a partnership was ‘‘pri- 
marily engaged’’ in underwriting within the meaning of 
the statute was subject to judicial review, emphasized the 
desirability of judicial inquiry into whether ‘‘the Board 
transcends its bounds and acts beyond the limits of its 
statutory grant of authority.’’ 329 U.S. at 444. 


The attitude of the Supreme Court as respects review 
of jurisdictional questions is demonstrated even more 
clearly by the decision in Stark v. Wickard, 321 U. S. 288. 


The narrow question was whether an order of the Secre- 
tary of Agriculture was subject to judicial review under 
a statute providing for review of other orders but making 
no provision for review of the type of order there involved. 
The natural implication would appear to be that Congress 
intended to preclude review of such orders, but the Court, 
again emphasizing the judicial power to keep administra- 
tive agencies within their jurisdiction, held the order re- 
veiewable. Significantly, the Court stated (pp. 309-10) 
that 


‘When Congress passes an Act empowering admin- 
istrative agencies to carry on government activities, 
the power of those agencies is circumscribed by the 
authority granted. This permits the courts to par- 
ticipate in law enforcement entrusted to administra- 
tive bodies only to the extent necessary to protect 
justiciable individual rights against administrative 
action fairly beyond the granted powers. The re- 
sponsibility of determining the limits of statutory 
grants of authority in such instances is a judicial 
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function entrusted to the courts by Congress by the 
statutes establishing courts and marking their juris- 
diction.’ 1® 


b. Statutes appearing to preclude review 


The same disposition to permit judicial review is present 
in cases involving statutes explicity providing that ad- 
ministrative action shall be ‘‘final’’ or ‘‘final and con- 
clusive.’’ United States v. Williams, 278 U. S. 255, in- 
volving adjusted compensation for veterans, is a good 
example. The statute provided that ‘‘decisions of the 
Secretary of War, the Secretary of the Navy, and the 
Director, on all matters within their respective jurisdic- 
tions under the provisions of this Act .. . shall be final 
and conclusive.’’ In upholding the administrative deci- 
sion, the Court determined that the decision of the Secre- 
tary is ‘‘final, at least unless it be wholly without evidential 
support or wholly dependent upon a question of law or 
clearly arbitrary or capricious.’’ 278 U.S. at 257-8. This 
principle was reasserted by the Supreme Court in Reynolds 
v. United States, 292 U. S. 443, where the Court reviewed 
and reversed a decision of the Director of the Veterans’ 
Bureau. The controlling statute, quoted and relied upon 
by the lower court (78 C. Cls. 401, 407-8) but not even 
mentioned in the opinion of the Supreme Court, declared 
that ‘‘ All decisions of questions of fact and law affecting 
any claimant to the benefits . . . of this Act shall be con- 
elusive. . . .”’ The Veterans’ Bureau had denied the 
veteran certain hospital facilities for which he had applied, 
and the Court of Claims, citing the statutory provision just 
quoted, held that the courts were without jurisdiction. to 
review administrative determinations of veterans’ hospital 
benefits. In reviewing and reversing, the Supreme Court 
said (p. 446): : 


‘“‘The undisputed and undisputable facts bring fhe 
veteran within the requirements of the statute . 


18In Social Security Board v. Nierotko, 327 U. S. 358, involving a statute 
permitting review, the Court reiterated that (p. 369): ‘‘An agency may not 
finally decide the limits of its statutory power. That is a judicial function.’’ 
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if timely application had been made to the director 
of the bureau, a refusal upon his part to order the 
hospitalization would have been wholly without evi- 
dentiary support, clearly arbitrary and capricious, and 
would not, upon well settled principles, have con- 
cluded the courts.’’ 


Further evidence that the courts construe finality pro- 
visions narrowly is found in the decision of the Supreme 
Court in Estep v. United States, 327 U. 8. 114. The con- 
trolling statute provided that decisions of local draft boards 
‘‘shall be final except where an appeal is authorized in 
accordance with such rules and regulations as the Presi- 
dent may prescribe’’, thus appearing to bar all judicial 
review and all administrative appeals other than as pre- 
scribed by the President. The question before the Court 
was whether, in a criminal prosecution for refusal to sub- 
mit to induction, the decision of draft boards could be 
challenged. Despite the finality provision, the Court stated 
that the statute was silent on judicial review, and it pro- 
ceeded to hold that only orders within the jurisdiction of 
the local boards were made final. The Court stated, at 
page 122, that ‘‘The provisions making the decisions of 
local boards ‘final’ means to us that Congress chose not 
to give administrative action under this Act the customary 
scope of judicial review which obtains under other stat- 
utes.’? Similarly, $4(h) of the International Claims Set- 
tlement Act narrows the customary scope of judicial re- 
view but does not preclude all review.’® 

The Court of Appeals for the Ninth Cireuit, in Bryan v. 
Union Oi, 155 F. 2d 625, gave even smaller scope to a 


19 A leading authority on administrative law states that even in cases in- 
volving exclusion and deportation of aliens, where the Government’s power 
has traditionally been broad, judicial review is available, despite an early 
history of finality, to determine whether the administrator has acted within 
the limits of his authority, even where the controlling statute expressly pro- 
vides that the administrative action shall be ‘‘final’’, Davis, Unreviewable 
Administrative Action, 15 F. R. D., 411, 435-9; Davis, Administratwe Law, 
827-9 (1951). See Shaughnessy v. Pedreiro, 349 U. S. 48, holding judicial 
review available for deportation orders despite a provision in the Immigra- 
tion and Nationality Act of 1952 that deportation orders shall be ‘‘final’’, 
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provision of a customs statute stating that the decision 
of the Commissioner of Navigation [now the Collector of 
Customs] ‘‘shall be final’’ on ‘‘all questions of interpre- 
tation ..., and relating to the collection of tonnage tax, 
and to the refund of such tax ...’’. The Court sustained 
a District Court decision holding that this finality provision 
has effect only at the administrative level and does not 
affect the jurisdiction of the district courts to review, 
since ‘‘if the Act were intended by Congress to deprive a 
taxpayer of all redress in the courts it would be contrary 
to the Fifth Amendment and unconstitutional.’’? (155 F. 2d 
at 627) 


The disposition of the courts to permit review of juris- 
dictional questions is no less clear under statutory pro- 
visions which in terms appear to withdraw the power to 
review rather than merely declaring administrative action 
to be final, final and conclusive, or not reviewable. One 
district court, adopting the formulation of Mr. Justice 
Brandeis that the function of the courts in cases involving 
administrative bodies is ‘‘not one of review but essentially 
of control—the function of keeping them within their stat- 
utory authority’’, has held in a Veterans Administration 
case that administrative decisions declared to be ‘‘final and 
conclusive’’ on ‘‘any question of law or fact’’ are review- 
able as to jurisdictional matters despite a provision that 
‘‘no other official or any court of the United States shall 
have power or jurisdiction to review any such decisions’’. 
Siegel v. United States, 87 F. Supp. 555 (E.D.N.Y. 1949). 
The statutory provision in the Siegel case is far stronger 
than section 4(h) of the statute in the case at bar. The 
court stated, at p. 558, that ‘‘where the equity powers. of 
the court are properly invoked by a clear showing that 
the administrative officer acted in excess of the juris- 
diction conferred, appropriate relief may be obtained.’’ 
This approach to the problem is strikingly similar to the 
approach in Stark v. Wickard, supra, where as previously 
indicated, the Supreme Court held that the courts could 
‘participate in law enforcement ... to the extent neces- 
sary to protect justiciable individual rights against ad- 
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ministrative action fairly beyond the granted powers.”’’ 
Similarly, the Court of Appeals for the Third Circuit held, 
in Hospoder v. United States, 209 F.2d 427, another Vet- 
erans Administration case involving the statutory pro- 
vision quoted above in the discussion of Siegel, that the 
District Court had power to grant relief upon a showing 
that a mechanical error in an entry of the Veterans’ Ad- 
ministration official records, ‘‘as opposed to a finding of 
law or fact (other than one based on the error itself), 
was the probable cause of appellant’s claim being rejected.”’ 
209 F. 2d at 429. The Court stated (p. 429) that ‘‘in a 
proper case [under that provision] mandamus will lie 
though the district court may not review the Administra- 
tor’s factual or legal determinations,’’*° and its view in 
this respect seems supported by the only Supreme Court 
decision to consider the implications of a similar statutory 
provision, Wilson & Co., v. United States, 311 U. S. 104. 
In Wilson, the controlling statute provided that the Com- 
missioner of Internal Revenue’s determination should be 
final ‘‘and no court shall have jurisdiction to review such 
determination.’’ The petitioners contended (311 U. S. at 
106) that Congress intended to commit to final determina- 
tion only ‘‘such matters as findings of fact, computations 
and the like.’’? The Supreme Court, distinguishing cases such 
as U. S.v. Williams, 278 U.S. 255, which sanctioned judicial 
review, observed that the record did not show why the claim 
was denied and stated significantlp (p. 106): ‘‘. . . upon 
this record the determination of the Commission is final. 
Thus we see no occasion to narrow the effect of [the non- 
reviewability provision]’’. (Emphasis added). Since the 
Court clearly implied that a record could have been made 
upon which the Commissioner’s determination could have 


20 That the Court relied on the difference in language between 38 U. S. C. 
§ 1la-2 which declares that the Administrator’s decisions shall be ‘‘final and 
conclusive and no other official or any court of the United States shall have 
power or jurisdiction to review,’’ and 38 U. S. C. § 705, which in addition 
to declaring that the Administrator’s decisions shall be ‘‘final and conclusive 
on all questions of law and fact’’ provides that ‘‘no other official or court of 
the United States shall have jurisdiction to review by mandamus or other- 
wise,’’ does not in any way detract from the significance of the decision in 
providing review under a statute appearing to bar review. 
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been reviewed, it is obvious that the statutory provision 
did not preclude all judicial scrutiny of the administrative 
action.*? 7 


Of particular significance on the disposition of the federal 
courts to permit review of jurisdictional questions is the 
part played by this Court in the development of the law of 
reviewability under the 1951 Renegotiation Act, culmin- 
ating in the decision of the Supreme Court in United States 
v. California Eastern Line, 348 U.S. 351. It will be recalled 
that section 403(e)(1) of that Act, 50 App. U. S. C. 
§ 1218(b), provides that the Tax Court of the United States 
‘*shall have exclusive jurisdiction, by order, to finally deter- 
mine the amount, if any, of such excessive profits received 
or accrued by the contractor or subcontractor, and such 
determination shall not be reviewed or redetermined by 
any court or agency.”’ i 


The 1948 predecessor Renegotiation Act had provided 
that the Tax Court’s determination should be ‘‘subject to 
review to the extent and in the manner provided’’ for tax 
eases. 62 Stat. 260 (1948). The change in the 1951 Act 
seemed clear proof of a deliberate decision to preclude 
all judicial review, in the light of its legislative history 
and particularly the strong sentiment for the 1948 type of 
provision, 97 Cong. Ree. 586, 594 (1951), Hearings before 
Committee on Ways and Means, 81st Cong., 2d Sess., on 
H. R. 2946, pages 18 and 226 (1950), Hearings before Com- 
mittee on Finance, 82d Cong., 1st Sess. on H. R. 1724, 
pages 71 and 78 (1951), and in French v. War Contracts 
Price Adjustment Board, 182 F. 2d 560, the Court of 
Appeals for the Ninth Circuit held that no review of any 
sort was permitted. The case presented a jurisdictional 
question—whether the taxpaper’s services were covered 
by the Act and profits thereon were renegotiable. In 
response to an argument that the statute made unreview- 
able only the amount of excessive profits, the Court stated 





21See also Matter of Ross v. Wilson, 308 N. Y. 605 (1955) (review. per- 
mitted under statute declaring decisions of the Commissioner of Education 
to be ‘‘final and conclusive, and not subject to question or review in' any 
place or court whatever.’’) : 
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(p. 562) that ‘‘the affirmative provision in the renegotia- 
tion act prohibiting review applies to all that the Tax 
Court does in arriving at its judgment rather than just 
the court’s bookkeeping or accountancy.’’ The Ninth Cir- 
cuit adhered to that holding in Warner v. War Contracts 
Price Adjustment Board, 188 F. 2d 363. In contrast this 
Court, in a series of Renegotiation Act cases, reviewed deci- 
sions of the Tax Court under the general Tax Court re- 
view provisions of 26 U. S. C. $1141 when jurisdictional 
questions were involved. Within the limits of this formula- 
tion, the Court considered questions as to whether the peti- 
tion for review in the Tax Court was timely, U. S. Electrical 
Motors v. Jones, 80 App. D. C. 329, 153 F’. 2d 134; whether 
renegotiation was timely commenced, whether the 1943 Act 
should be retroactively applied, and whether retroactive 
application was constitutional, Blanchard Mach. Co. v. 
R. F.C. Price Adjustment Board, 85 App. D. C. 361, 177 
F. 2d 727; whether the contractor was under common con- 
trol with another corporation, Lowell Wool By-Products 
Co. v. War Contracts Price Adjustment Board, 89 App. 
D. C. 281, 192 F. 2d 405; and whether the petitioner was a 
subcontractor, Armstrong v. War Contracts Price Adjust- 
ment Board, 90 App. D. C. 152, 194 F. 2d 875. Thus two 
important lines of authority were before the Supreme 
Court, offering opposing views on review. Professor Davis, 
in an exhaustive discussion written prior to the Supreme 
Court’s decision, analyzed both lines of authority and con- 
cluded, in the light of the background and legislative his- 
tory of the Act, that the Ninth Circuit was correct in refus- 
ing all review. Davis, Unreviewable Administrative Ac- 
tion, 15 F. R. D. 411, 439-446. The Supreme Court, in 
United States v. California Eastern Line, supra, adopted 
the interpretation of this Court that judicial review was 
available for jurisdictional questions, and held reviewable 
a question whether a contract was renegotiable. 


The California Eastern decision appears to be conclu- 
sive evidence of the clear judicial disposition to permit 
review of jurisdictional questions. It cannot be explained 
away by reference to the difference in language, for (as 
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the Ninth Circuit elaborately explained in French, supra) 
there is substantial evidence in the legislative history of 
the Act to indicate that Congress intended to preclude all 
judicial review, and the report of the committee to the 
House of Representatives, H. R. Rep. 871, 78th Cong., Ist 
Sess., pp. 76-77, in describing the ‘‘exclusive jurisdiction’’ 
of the Tax Court, did not even use the term ‘‘amount”’, 
which might at first glance be thought to be a feature dis- 
tinguishing that case from the case at bar. 


(3) Precedent in International Law 


The proposition that this Court has power to deter- 
mine whether administrative agencies have acted within 
the limits of their authority has substantial precedent 
in international law. Decisions of international] tribunals 
established pursuant to claims conventions which de- 
clare them to be final and conclusive may be attacked 
on the ground that the tribunal has exceeded its juris- 
diction, Orinoco Steamship Co. Case, Seott, Hague Court 
Reports (1916), p. 226, and under United States prac- 
tice, the federal courts have jurisdiction to inquire as 
to the parties entitled to the fund in the hands of the 
Secretary of the Treasury, Mellon v. Orinoco Iron Co., 
266 U.S. 121, Smith v. Harrah, 51 F.2d 314 (D.C. Cir., 
1931), and aise as to the eligible claims, Meade v. Waited 
States, 76 U.S. 691, Z. and F. Assets Realization Corp. 
v. Hull, 311 U.S. 470. The decisions of the United States 
Supreme Court in the Meade and Z. and F. eases are of 
particular significance. The Meade case, as has been 
earlier noted, involved a treaty under which Spain paid 
to the United States the sum of $5,000,000 as a fund to 
satisfy the claims of American nationals against Spain. 
After the date of the Treaty, a Spanish Commission, 
established to adjudicate Meade’s claim against Spain, 
made a substantial award in his favor. Thereafter, 
the Treaty was ratified, and, pursuant to its terms, 
Tnited States commissioners were appointed by the 
President ‘‘to receive, examine and decide upon: the 
amount and validity’’ of all claims. Meade presented 
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his claim to the commissioners in the form of the award 
made by the Spanish Commission; he demanded pay- 
ment in full, although the other claimants were to share 
pro rata. The commissioners, on the ground that they 
had authority to allow only claims existing prior to the 
date of the Treaty, refused to accept the Spanish award 
since it represented a claim subsequent to the Treaty. 
(Meade was unable or unwilling to present to the com- 
missioners the evidence which had been the basis of the 
Spanish award.) This was obviously a jurisdictional 
question, going to the limits of the authority granted 
the commissioners. Many years later an action was 
instituted in the Court of Claims for payment in full 
of Meade’s claim. That Court held the decision of the 
commissioners ‘‘final and conelusive’’ on all questions, 
even as to the limits of their own jurisdiction, stating 
(2 Ct. Cls. 224, 276, 277): ‘‘No appeal was given, no 
power of revision lodged anywhere, in any person or 
tribunal, and their decision was therefore the conclusion 
of the whole matter... . However erroneous the deci- 
sion; upon whatever mistakes of fact or of law it was 
based; whatever hardship or injustice in inflicts, give 
us no right and confer no power to re-open and re- 
examine the question.’?’ The Supreme Court, however, 
examined for itself and at considerable length the ques- 
tion whether Meade’s claim in the form of the Spanish 
award was eligible for compensation under the Treaty, 
and on this point held the commissioners were correct; 
as to all other matters the Court held the decision of 
the commissioners to be ‘‘final and conclusive.’’ 76 U.S. 
at 725. 


In the Z.éF. case, two holders of awards made by a 
Mixed Claims Commission under an executive agree- 
ment with Germany sought judicial action restraining 
payment of later awards made by the Commission. Pay- 
ment was to be made by the Secretary of the Treasury, 
from a special Fund, upon certification of the Commis- 
sion’s awards by the Secretary of State. The Govern- 
ment and the later awardholders argued that the cer- 
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tification of the Secretary of State was conclusive and 
the courts had no jurisdiction to review. The courts 
below agreed, dismissing for lack of jurisdiction. The 
Supreme Court, while speaking in terms of ‘‘finality’’ 
and ‘‘conclusive’’ effect of the Secretary’s certification, 
nevertheless recited and reviewed his actions in connec- 
tion with the awards, and said in affirming (311 U.S. 
at 489): : 


‘‘We find no basis for concluding that the Secre- 
tary of State in certifying the awards did not: act 
after due deliberation or fail to express his con- 
siderate judgment, as we think the statute contem- 
plated.’’ | 


Thus the Court did take jurisdiction, as the two con- 
curring justices pointed out, and reviewed to the extent 
it thought necessary.” 


(4) Application of Controlling Principles to This Case 


Appellant has heretofore shown that the Supreme 
Court and the lower federal courts have repeatedly con- 
strued diverse statutory provisions to permit the courts 
to exercise the traditional judicial function of keeping 
administrative agencies within their statutory authority. 
The crux of the matter is that absolute administrative 
finality ‘‘is out of harmony with the general legislative 
pattern of administrative and judicial relationships”’, 
United States v. Interstate Commerce Commission, 337 
U.S. 426, 433-4, and as the committees of both Houses 
stated in connection with the review provisions of the 
Administrative Procedure Act, 5 U.S.C. 1009: 3 


‘‘Tt has never been the policy of Congress to pre- 
vent the administration of its own statutes from 
being judicially confined to the scope of authority 
granted or to the objectives specified. Its policy 


22 A commentator has pointed out that ‘‘The Supreme Court in the Z. & F. 
case implied, although it did not hold, it could, under certain conditions, set 
aside the action of the Secretary of State in certifying the awards’’. Coerper, 
The Foreign Claims Settlement Commission and Judicial Review, 50 American 
Journal of International Law 868, 874 (1956). 
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could not be otherwise, for in such a case statutes 
would in effect be blank checks drawn to the credit 
of some administrative officer or board.’? Admin- 
istratwe Procedure Act, Legislative History, Sen. 
Doc. 248, 79th Cong., p. 212 (Senate Judiciary Com- 
mittee), p. 275 (House Judiciary Committee). 


The Administrative Procedure Act is to be given a 
‘‘hospitable’’ reception, Shaughnessy v. Pedreiro, 349 
U.S. 48, and as the Court there held (p. 51): 


‘‘TIt is more in harmony with the generous review 
provisions of the Administrative Procedure Act to 
construe the ambiguous word ‘final’ in the 1952 
Immigration Act as referring to finality in admin- 
istrative procedure rather than as cutting off the 
right of judicial review in whole or in part.’ 


See also Brownell v. Tom We Shung, 352 U.S. 180. At 
the least, as was said by this Court, it should ‘‘require 
clear language to indicate that Congress intended that 
any tribunal should have unreviewable authority to de- 
termine its own jurisdiction.’’ U. S. Electrical Motors 
v. Jones, 153 F. 2d 134, 137.5 


It has just been demonstrated that no magic appears 
to attach to any particular statutory phraseology, and 
that jurisdictional questions will be reviewed under the 
widest variety of provisions appearing to preclude re- 
view. However, if the particular phraseology is thought 
to be important, it would appear significant that Con- 
gress in section 4(h) has merely prohibited review of 
questions of ‘‘law and fact’? and has not in terms pur- 
ported to withdraw jurisdiction to review, as has so 
often been done, or to prohibit review of jurisdictional 
questions. If Congress had intended to attempt to pre- 
clude judicial review on all possible questions, it could 


23 Indeed, as a matter of puro logic it would be impossible for an adminis- 
trative agency to have a totally unreviewable grant of authority to determine 
its own jurisdiction, since it would require judicial scrutiny of the original 
grant of authority to determine whether the agency was given unreviewable 
jurisdiction to determine its own jurisdiction. 
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simply have declared the action of the Commission to 
be ‘‘final and conclusive and not subject to review.’’ 
Instead, Congress said: ‘‘The action of the Commission 
in allowing or denying any claim... shall be final and 
conclusive on all questions of law and fact and not sub- 
ject to review. ...’’ (Emphasis added.) It must there- 
fore be concluded that by specifying ‘‘law and fact’’ 
Congress was speaking in contradistinction to jurisdic- 
tional questions and therefore was setting a limitation 
on the area it intended to make nonreviewable. This 
limitation (‘‘law and fact’’) carries over into the fol- 
lowing phrase of the section (‘‘and not subject to review 
... by any court by mandamus or otherwise’’). That 
Congress knew how to express a more sweeping inten- 
tion, and thus intended a limitation here, is dramatieally 
illustrated by a statute containing the same phraseology 
virtually word for word but containing, 2x addition, words 
indicating an intention to preclude review on all possible 
issues. That statute (5 U.S.C. 793) reads: ‘‘The action 
of the Seeretary [of Labor] .. . in allowing or deny- 
ing any payment . .. shall be final and conclusive’ for 
all purposes, and with respect to all questions of law 
and fact, and not subject to review by any other official 
of the United States, or by any court by mandamus or 
otherwise. . . .”’ (Emphasis added.) Here is a statute 
manifesting on its face that Congress knew that ‘‘law 
and fact’? narrowed the scope of matters made non- 
reviewable, and the use of .hose words in section 4(h), 
unaccompanied by any language covering jurisdictional 
matters, appears to be clear evidence of a Congressional 
intention to exclude jurisdictional matters from the area 
of finality accorded Commission action. This intention 
of Congress is further illuminated by the fact that, as 
was previously shown, Congress recognized that it was 
bound by the terms of the Agreement; it is wholly; un- 
likely, therefore, that Congress could have intended to 
preclude review of an action of the Commission in vio- 
lation of the Agreement. 
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CONCLUSION 


The courts have power to review the decision of the 
Commission, either because of the constitutional issues 
involved or on general principles of administrative law. 
Upon review, the decision of the Commission is clearly 
erroneous, unsupported by the facts, and without founda- 
tion in the powers granted it. This Court should reverse 
the judgment below with instructions to grant plaintiff- 
appellant’s motion for summary judgment and to require 
certification of appellant’s claim to the Secretary of 
the Treasury. 


Irvinc R. M. Panzer 
LavRENCE S. ForpHam 
Attorney for Appellant 


FiscHer, WILLIS AND PANZER 
Of Counsel 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
Civil Action No. 4731-’55 
Lise Haas, 2328 Rose Street, Berkeley, California, Plaintiff 
v. 


Grorce M. Humpurey, Secretary of the Treasury, Wash- 
ington, D. C., and Wuitney H. Gruutiiianp, Pearu Car- 
rer Pace, and Henry J. Cuay, constituting the Foreign 
Claims Settlement Commission of the United States, 
Washington, D. C., Defendants 


Complaint for Injunction and for Declaratory Relief 
[Filed October 25, 1955] 
PARTIES AND JURISDICTION 


1. This is an action involving more than $3000 exclusive 
of interest and costs. This Court has jurisdiction under 
the provisions of D. C. Code 11-306, 5 U.S.C. 1009, 28 U. S. C. 
1331, and 28 U.S.C. 2201. 


2. Plaintiff is a citizen of the United States residing in 
Berkeley, California, and has been a citizen since 1952. 


3. Defendant Humphrey is the Secretary of the Treasury 
of the United States and is sued in that capacity. Defend- 
ants Gillilland, Pace and Clay are the members of the For- 
eign Claims Settlement Commission of the United States, 
an independent government agency established pursuant to 
Reorganization Plan Number 1 of 1954 adopted under the 
Reorganization Act of 1949, as amended (5 U.S.C. 1332 
et seq.), and are sued in that capacity. 
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NATURE OF THE ACTION 


4. This action involves the International Claims Settle- 
ment Act of 1949, as amended (22 U.S.C. 1621 et seq.), and 
the Agreement Between the Government of the United 
States of America and the Federal People’s Republic of 
Yugoslavia Regarding Pecuniary Claims of the United 
States and its Nationals, 62 Stat. 2658, effective July 19, 
1948, known as the Yugoslav Claims Agreement of 1948. 
Under that Agreement, Yugoslavia paid the United States 
the sum of $17,000,000 in full settlement of certain claims 
of the United States against Yugoslavia and in full settle- 
ment of all claims of United States nationals against Yugo- 
slavia on account of the nationalization and other taking of 
their property, and rights and interests of property, in 
Yugoslavia since 1939. Claims not included within the 
Agreement are, by Article 3 thereof, ‘‘subject to compen- 
sation by the Government of Yugoslavia’’. A copy of that 
Agreement is attached as Exhibit 1. The International 
Claims Settlement Act of 1949 was enacted to implement 
that Agreement and to provide for the creation of an agency 
to adjudicate claims included within that Agreement. Orig- 
inally the adjudicating agency was the International Claims 
Commission established within the Department of State, 
but in 1954 its functions were transferred to the Foreign 
Claims Settlement Commission involved in this action. 
Under the procedure prescribed by the Act, awards made 
by the Commission are certified to the Secretary of the 
Treasury who then makes payments, pursuant to the 
awards, solely out of the $17,000,000 paid by Yugoslavia, 
which was established as a separate claims fund in the 
Treasury of the United States known as the Yugoslav 
Claims Fund. 


5. Under the Agreement, claims in general are compen- 
sable which are based upon property (a) directly or in- 
directly owned by an individual who at the time of nationali- 
zation was a national of the United States, or (b) directly 
or indirectly owned by a ‘‘juridical person organized under 
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the laws of the United States.’’ Under the Act, provision 
is made that the Commission shall apply the following 
criteria: (a) the provisions of the Agreement; (b) the 
applicable principles of international law, justice, and 
equity. 


BasIS OF THE CLAIM INVOLVED 


6. The claim involved in this action arises from the con- 
fiscation by the Yugoslav Government, in 1945, of the prop- 
erties of the National Cotton Spinning and Manufacturing 
Company, Ltd., a Yugoslav corporation known as ‘‘Duga- 
resa’’, At the time of that confiscation, one-third of the 
shares of Dugaresa were owned by a Swiss corporation 
known as Etexco A. G., the shares of which were held ‘by 
one Edwin A. Binder on behalf of plaintiff and three other 
persons. Those shares had been transferred to Binder in 
1940 under duress of the Nazi ‘‘ Aryan’’ laws believed to:be 
imminently applicable in Yugoslavia. At that time in 1940, 
the Etexco A. G. shares were owned in equal amounts by 
plaintiff and the three other persons, all ‘‘non-Aryans’’, 
through an American corporation named European Textile 
Corporation. In order to avoid confiscation under the Nazi 
decrees, which contained a conclusive presumption that any 
stock held in a chain of more than one corporation was 
owned by ‘‘non-Aryans’’, European Textile Corporation 
distributed the stock of Etexco A. G. to plaintiff and her 
three co-owners, and those four persons caused their shares 
of Etexco A. G. to be transferred in August of 1940 to 
Edwin A. Binder, who was an ‘‘Aryan’’ and an American 
citizen. , 


7. The shares of Etexco A. G. were transferred to Binder, 
and were held in his name, pursuant to an agreement that 
he was to hold the shares and exercise all powers as a share- 
holder for the equal benefit of the four transferors. That 
agreement remained in effect from 1940 to 1950, when 
Etexco A. G. was dissolved. 





4 


8. The property of Dugaresa was confiscated by the Yugo- 
slav Government on November 20, 1945. At that time 
Binder and three of the transferors were all citizens of 
the United States, but the fourth transferor, plaintiff Haas, 
was not. An affidavit was duly filed with the United States 
Department of State on May 31, 1946 setting forth the 
interest and the citizenship status of Binder, plaintiff Haas, 
and the other three transferors. A copy of that affidavit 
is attached as Exhibit 2. A formal claim for compensation 
was filed with the Department of State on March 24, 1947, 
and was subsequently supplemented on November 28, 1947 
and March 17, 1948. A copy of Supplemental Information 
No. 2, filed March 17, 1948, which again sets forth in detail 
the ownership of the various interests and the non-citizen- 
ship of plaintiff Haas, is attached as Exhibit 3. 


9. At the time of the negotiation of the Yugoslav Claims 
Agreement of 1948, the facts stated above with regard to 
Dugaresa, Binder and the four transferors, including the 
non-citizenship of plaintiff Haas in 1945, were fully known 
to the Department of State and to the negotiators. The 
negotiators intended in the Agreement to provide for full 
settlement of, and full compensation for, the entire Duga- 
resa claim of Binder and the four transferors, which was 
to be considered a United States claim in its entirety. The 
interest of plaintiff was intended, in the Agreement and in 
separate documents constituting side agreements to the 
Agreement, to be a compensable claim. 


10. Contemporaneously with the signing of the Agree- 
ment, the United States gave Yugoslavia a release of claims 
which were specifically considered by the negotiators and 
were deemed settled and discharged by the Agreement. 
Specifically enumerated as one of those claims was the 
claim of Binder, including in full the interest of plaintiff. 
A copy of that release is attached as Exhibit 4. 


11. At the time of the consideration by the Congress of 
the bill which became the International Claims Settlement 
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Act of 1949, the United States Department of State advised 
the Congress of the facts stated in paragraphs 9 and 10 
above. The Department of State advised counsel for plain- 
tiff, who had submitted a proposed amendment to the bill 
to make clear that the interest of plaintiff in Dugaresa was 
to be compensable, that the amendment was unnecessary in 
the light of the history of the negotiation of the Agreement 
as evidenced by memorandum. Relying upon this repre- 
sentation of the Department of State, plaintiff refrained 
from pressing her proposed amendment and so informed 
the Senate Committee on Foreign Relations and the House 
Committee on Foreign Affairs. Copies of the correspond- 
ence and memorandum referred to above are attached as 
Exhibits 5, 6, 6a, 7 and 8’to this complaint. 


DECISION OF THE COMMISSION 


12. After passage of the Act, a claim with the appro- 
priate Commission in the amount of $4,012,500 was duly 
filed by Binder and the four transferors, jointly and sever- 


ally, for the confiscation of their interests in Dugaresa. 
A hearing was held by the Foreign Claims Settlement Com- 
mission. On December 30, 1954, the Commission issued its 
decision which held that the confiscation of the property 
of Dugaresa was compensable under the Yugoslav Claims 
Agreement in 1948 and that the four transferors were equal 
owners of the shares of Etexco A. G. and thus of interests 
in Dugaresa. The Commission made an award to each of 
the transferors except plaintiff in the amount of $228,396.46 
($196,875 principal amount plus interest of $31,521.46) each, 
but the Commission made no award to plaintiff and instead 
denied her claim in its entirety. The Commission made no 
award to Binder, on the ground that he was not properly 
a claimant in his own right and had no status other than e 
underlying status of figs four transferors. 


13. The Commission denied the claim of plaintiff, and: of 
Binder so far as it related to the interest of plaintiff, solely 
on the ground that plaintiff was not a national of the United 
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States at the time of the confiscation of the assets of Duga- 
resa. In all other respects the claim of plaintiff was iden- 
tical with the claim of each of the other three transferors, 
which the Commission held compensable under the Agree- 
ment and allowable in the amount of $196,875 plus interest 
of $36,521.46. A copy of the Proposed Decision of the Com- 
mission, which was adopted as part of its Final Decision, 
is attached as Exhibit 9, and a copy of the Final Decision 
of the Commission is attached as Exhibit 10. 


14. After issuance of the Commission’s Proposed Deci- 
sion, which denied plaintiff’s claim solely on the ground of 
her non-citizenship at the time of confiscation of the assets 
of Dugaresa, the Department of State sent a letter to the 
Commission requesting that the Commission give appro- 
priate consideration to statements of three different State 
Department representatives. A copy of that letter is at- 
tached as Exhibit 11. The statements referred to in the 
letter were interpretations of the Agreement as making 
the Binder-Haas claim eligible for compensation despite 
tke non-citizenship of Haas at the time of confiscation. 
The Commission, however, in its Final Decision, adhered 
to the position taken in its Proposed Decision. 


Errors COMPLAINED OF 


15. The decision of the Commission is erroneous and in 
conflict with applicable law because: 


(a) It is contrary to the Agreement, which was intended 
to include the claim of plaintiff as a specific exception to 
the general requirement of citizenship on the date of the 
taking of property. 


(b) It is contrary to side agreements to the Agreement 
specifically providing for the claim of plaintiff to be eligible 
for compensation. 


(c) It is contrary to the Agreement, because the claim of 
plaintiff through Binder involved here is eligible for com- 
pensation under the general provisions of that Agreement. 
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(d) It is contrary to side agreements to the Agreement 
specifically intended to make the claim of plaintiff through 
Binder eligible for compensation. 


(e) It is contrary to the Act, which was denier to 
recognize the Binder-Haas claim as eligible for compen- 
sation. 


(f) Because of the actions of the United States set forth 
set forth in paragraph 11 above, defendants are estopped 
to deny the eligibility of the Binder-Haas claim for com- 
pensation. 


IRREPARABLE INJURY 


16. The Commission has certified its awards to defend- 
ant Humphrey for payment, and unless restrained by this 
Court he will proceed to pay those awards, which must be 
paid solely out of the Yugoslav Claims Fund. That fund 
is limited, consisting originally of only $17,000,000, which 
was less than the total of all awards made by the Commis- 
sion, and more than half of which has already been paid 
out. If defendant Humphrey is permitted to pay the re- 
maining awards, the fund will be completely depleted before 
this action can be determined. 


17. Plaintiff is unable to obtain compensation from Yugo- 
slavia for the claim involved here, because the claim was 
settled and released by the United States and is therefore 
barred. If plaintiff cannot recover from the Yugoslav 
Claims Fund, she cannot recover at all. 


18. Plaintiff has no adequate remedy at law. 
WHEREFORE plaintiff demands that: 


1. The decision of the Commission be declared to be con- 
trary to law and null and void, and that plaintiff’s claim 
be declared to be eligible for compensation from the Yugo- 
slav Claims Fund; 
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2. Plaintiff’s claim be certified by the Commission or by 
this Court to defendant Humphrey for payment in the prin- 
cipal amount of $196,875 plus interest of $31,521.46, the 
amount determined by the Commission to be the value of an 
interest in Dugaresa equivalent to the Binder-Haas interest ; 


3. Pending final determination of this action, defendant 
Humphrey be restrained from making payments out of the 
Yugoslav Claims Fund which would reduce that fund to 
an amount less than $228,396.46; 


4. Such other relief be granted as to this Court seems 
appropriate. 
FiscHer, Wiiuis & Panzer 
1735 De Sales Street, N. W. 
Washington 6, D. C. 
Attorneys for Plaintiff. 


By: Irvine R. M. Panzer 
Irving R. M. Panzer 
Irvine R. M. Panzer 
Irving R. M. Panzer 


VERIFICATION 


I, Irving R. M. Panzer, being duly sworn, state that I 
am the attorney for the plaintiff in this action, that plain- 
tiff is a non-resident, and that I believe the matters and 
facts stated in this complaint to be true. 


Irvine R. M. Panzer 
Irving R. M. Panzer 


Signed and sworn to before me, a notary public, the 25th 
day of October, 1955. 


/s/ Suema Ketzy, 
Notary Public. 
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List or Exursits To COMPLAINT 


bh 


. Yugoslav Claims Agreement. 
Affidavit of May 31, 1946. 
3. Supplemental Information No. 2, filed March 17, 1948. 


4. Letter-release of claims discharged by Yugoslav 
Claims Agreement. 


5. Letter of April 7, 1949 from Bernard E. Singer ‘to 
Department of State. 


6. Letter of April 15, 1949 from Monroe Karasik to Ber- 
nard EK. Singer. 


6a. File memorandum of April 13, 1949 from C. T. Oliver, 
attached to Exhibit 6 above. 


7. Letter of April 15, 1949 from Monroe Karasik to Mr. 
Levitan. 


8. Letter of April 21, 1949 from Javits, Levitan and Held. 


bo 


9. Proposed Decision of Foreign Claims Settlement Com- 
mission. 


10. Final Decision of Foreign Claims Settlement Com- 
mission. 


11. Letter of December 14, 1954 from Stanley D. Metzger 
to Foreign Claims Settlement Commission. 


* * sd * * * * * * ,* 


89 Exhibit 1 


AGREEMENT BETWEEN THE GOVERNMENTS OF THE UNITED 
Srates oF AMERICA AND THE FEDERAL PEOPLE’s REPUB- 
LIC OF YUGOSLAVIA REGARDING PEcUNIARY CLAIMS OF THE 
Unirep States AnD Irs Nationas 3 


The Government of the United States of America and 
the Government of the Federal People’s Republic of Yugo- 
slavia, being desirous of effecting an expeditious and equi- 
table settlement of claims of the United States of America 
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and of its nationals against Yugoslavia, have agreed upon 
the following articles: 


Article 1 


(a) The Government of Yugoslavia agrees to pay, and 
the Government of the United States agrees to accept, the 
sum of $17,000,000 United States currency in full settle- 
ment and discharge of all pecuniary claims of the Govern- 
ment of the United States against the Government of Yugo- 
slavia, other than those arising from Lend-Lease and civil- 
ian supplies furnished as military relief, arising between 
September 1, 1939 and the date hereof, and in full settle- 
ment and discharge of all claims of nationals of the United 
States against the Government of Yugoslavia on account 
of the nationalization and other taking by Yugoslavia of 
property and rights and interests in and with respect to 
property, which occurred between September 1, 1939 and 
the date hereof. 


(b) Such payment by the Government of Yugoslavia 
shall be made to the Seeretary of State of the United States 
of America within forty-five days after the signing of this 
Agreement. 


(c) If, upon adjudication made by the agency established 
or otherwise designated by the Government of the United 
States to adjudicate claims settled under this Agreement, 
it is found that the sum of $17,000,000 payable by the Gov- 
ernment of Yugoslavia under the provisions of the Agree- 
ment is in excess of the total sum of the claims determined 
to be valid, exclusive of any interest on such claims for 
the period beginning on the date of the payment referred 
to in paragraph (a) of this Article, plus the costs of adjudi- 
cation, if any, not borne by the claimants, the Government 
of the United States shall take the necessary steps to return 
such excess amount to the Government of Yugoslavia. 
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Article 2 


The claims of nationals of the United States to which 
reference is made in Article 1 of this Agreement include 
those respecting property, and rights and interests in and 
with respect to property, which at the time of nationaliza- 
tion or other taking were: 


(A) Directly owned by an individual who at such time 
was a national of the United States. 


(B) Directly owned by a juridical person organized 
under the laws of the United States, or a constituent 
state or other political entity thereof, twenty percent 
or more of any elass of the outstanding securities 
of which were at such time owned by individual na- 
tionals of the United States, directly, or indirectly 
through interests in one or more juridical persons 
of whatever nationality, or otherwise; or 


(C) Indirectly owned by an individual within category 
(A) above, or by a juridical person within category 
(B) above, through interests, direct, or indirect: in 
one or more juridical persons not within category 
(B) above, or otherwise. 


Article 3 


The claims of nationals of the United States to which 
reference is made in Article I of this Agreement do not 
include claims of individual nationals of the United States 
who did not possess such nationality at the time of the 
nationalization or other taking, which claims shall be sub- 
ject to compensation by the Government of Yugoslavia, 
either by direct negotiations between that Government and 
the respective claimants or under compensation procedures 
prescribed by the Yugoslav law. . 
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Article 4 


(a) Nothing herein contained shall constitute or be con- 
strued to constitute a waiver or release by the Government 
of Yugoslavia of any claims it or any Yugoslav national 
may have against any national of the United States. 


(b) Claimants against the Government of Yugoslavia for 
compensation on account of the nationalization or other 
taking of enterprises, whose claims with respect to such 
nationalization or other taking are claims which are fully 
settled and discharged by this Agreement, receiving pay- 
ment out of the funds to be paid by the Government of 
Yugoslavia under Article 1 of this Agreement shall be 
deemed to have undertaken to hold the Government of 
Yugoslavia, and the respective successor enterprises estab- 
lished by such Government, harmless against, and to have 
assumed, all debt obligations, including guarantees, of the 
enterprises of which such claimants were formerly the 
owners, to nationals of countries other than Yugoslavia, 
valid and subsisting as of the date hereof, incurred not for 
the benefit of such enterprises, but for the benefit of the 
owners thereof; but such assumption and undertaking shall 
be applicable only to such proportion of such obligations 
as such claimants’ interests in such enterprises, at the date 
of the nationalization or other taking thereof, bore to the 
total ownership interests therein. Debt obligations, includ- 
ing guarantees, owing to nationals of countries other than 
Yugoslavia, incurred prior to the time such claimants be- 
came nationals of the United States, shall be deemed sub- 
ject to such assumption and undertaking in the absence of 
proof that such obligations, including guarantees, were in- 
curred for the benefit of such enterprises. 


(c) The Government of Yugoslavia recognizes the obli- 
gation of the successor enterprises created by it with re- 
spect to debts valid under Yugoslav law which were in- 
curred prior to the nationalization or other taking, for the 
benefit of the enterprises nationalized or otherwise taken, 
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provided, however, that there shall be deemed fully settled 
and discharged all debt obligations of enterprises, national- 
ized or otherwise taken, owing to nationals of the United 
States whose claims against the Government of Yugoslavia 
with respect to the nationalization or other taking of such 
enterprises are claims which are fully settled and dis- 
charged by this agreement; and further that all debt obli- 
gations of such enterprises to juridical persons through 
which the claims of such claimants are derived shall be 
deemed settled and discharged in the same proportion as 
such claimants’ interests in such enterprises, at the date of 
the nationalization or other taking thereof, bore to the total 
ownership interests therein. 


Article 5 


The Government of Yugoslavia agrees to accord to na- 
tionals of the United States lawfully continuing to hold, or 
hereafter acquiring assets in Yugoslavia, the rights and 
privileges of using and administering such assets and the 
income therefrom within the framework of the controls and 
regulations of the Government of Yugoslavia, on condi- 
tions not less favorable than the rights and privileges ac- 
corded to nationals of Yugoslavia, or of any other country, 
in accordance with the Convention of Commerce and Navi- 
gation between the United States of America and the Prince 
of Serbia, signed at Belgrade, October 2-14, 1881. 


Article 6 


The Government of Yugoslavia agrees not to employ or 
to permit the employment of trademarks, company names 
and trade names formely used in Yugoslavia by enterprises, 
now nationalized, which were, at the time of such nationali- 
zation substantially owned, directly or indirectly, by na- 
tionals of the United States to the extent that such trade- 
marks, company names and trade names are counterparts 
of trademarks, company names and trade names used else- 
where than in Yugoslavia by the former American owners 
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of such enterprises, directly or through subsidiaries, or by 
their authority ; provided, however, that nothing herein con- 
tained shall prejudice the right of the Government of Yugo- 
slavia, or any national thereof, to employ such trademarks, 
company names and trade names with the consent of the 
former owners of such enterprises, or others authorized 
to permit the use thereof. The Government of Yugoslavia 
will take such measures as may be necessary and appro- 
priate to prevent the use of such trademarks, company 
names and trade names within Yugoslavia, except with such 
consent or in connection with products imported into Yugo- 
slavia with respect to which the use of such trademarks, 
company names and trade names is permitted by or on 
behalf of the former owners of such enterprises, or others 
authorized to permit the use thereof. This Agreement does 
not affect in any way the rights, if any, of nationals of the 
United States with respect to trademarks, trade names and 
company names which were used in Yugoslavia by enter- 
prises which have been taken other than by nationalization. 


Article 7 


Claims of nationals of the United States for war damage 
to property which has not been nationalized or otherwise 
taken prior to the date hereof shall be treated not less 
favorably than those of nationals of Yugoslavia, but in no 
event less favorably than those of the nationals of any 
other country. 


Article 8 


The funds payable to the Government of the United 
States under Article 1 of this Agreement shall be distrib- 
uted to the Government of the United States and among 
the several claimants, respectively, in accordance with such 
methods of distribution as may be adopted by the Govern- 
ment of the United States. Any determinations with re- 
spect to the validity or amounts of individual claims which 
may be made by the agency established or otherwise desig- 
nated by the Government of the United States to adjudicate 
such claims shall be final and binding. 
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Article 9 


(a) In the interests of an equitable distribution by the 
Government of the United States among the several claim- 
ants for participation in the amount to be paid by the 
Government of Yugoslavia in full settlement and discharge 
of claims in accordance with this Agreement, the Govern- 
ment of Yugoslavia will, upon the request of the Govern- 
ment of the United States, and to the extent possible, bear- 
ing in mind the wide-spread destruction of property and 
books and records in Yugoslavia caused by the war, furnish 
such information, including certified copies of books, rec- 
ords or other documents, as may be necessary or appro- 
priate to support or refute, in whole or in part, any claim 
for participation in such amount, and to the same end will 
permit, in a manner consistent with Yugoslav law, the tak- 
ing of depositions of such witnesses as may be requested by 
the Government of the United States. 


(b) In the interest of protecting the Government’ of 


Yugoslavia from the possible assertion through third coun- 
tries, or otherwise, of claims falling within the scope of this 
Agreement, the Government of the United States will sup- 
ply to the Government of Yugoslavia, certified copies of 
such formal submissions as may be made by claimants to 
such agency as may be established or otherwise designated 
by the Government of the United States to adjudicate 
claims to participation in the funds to be paid by the Gov- 
ernment of Yugoslavia pursuant to this Agreement and of 
the corresponding awards of such agency with respect 
thereto. A certified copy of each such submission and 
award will be supplied to the Government of Yugoslavia 
within a reasonable time after its receipt or announcement. 
Subject to such rules and regulations as may be established 
with respect to proceedings of such agency, the Govern- 
ment of the United States further agrees to make available 
to the Government of Yugoslavia, upon its request, certi- 
fied copies of transcripts of any proceedings before such 
agency and certified copies of documents submitted to such 
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agency in support or in refutation, in whole or in part, of 
any claim submitted thereto. Subject to such rules and 
regulations, and with the consent of such agency, the Gov- 
ernment of Yugoslavia may file briefs as amicus curiae 
with respect to any specific claims. 


Article 10 


(a) The Government of Yugoslavia shall authorize per- 
sons residing in Yugoslavia who are legally indebted to 
any individual, firm, or governmental agency in the United 
States, to meet such indebtedness on maturity. 


(b) To the extent feasible, considering Yugoslav foreign 
exchange resources and regulations, and when necessary to 
effectuate the purposes of paragraph (a) of this Article, 
the Government of Yugoslavia shall permit the use of dol- 
lars by, or provide dollars to those Yugoslav residents 
legally owing dollar obligations arising from commercial 
transactions involving goods or services. 


Article 11 


The Government of Yugoslavia agrees to give sympa- 
thetic consideration to applications for transfers to the 
United States of deposits in banks of Yugoslavia and other 
similar forms of capital owned by nationals of the United 
States, where the amounts involved are small but which, in 
view of the circumstances, are of substantial importance 
to the persons requesting the transfers. 


Article 12 


The present Agreement shall come into force and effect 
upon the date of signature. 


In WITNESS WHEREOF the undersigned, being duly author- 
ized thereto by their respective Governments, have signed 
the present Agreement. 
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Done at Washington in duplicate this nineteenth day of 
July, 1948. 


For the Government of the United States of America: 
G C MarsHaui 
Secretary of State 
of the Umted States of America 


For the Government of the Federal People’s Republic. of 
Yugoslavia: 
OsrEN BuaGoJeEvIc. 
Deputy Minister of Finance 
of the Federal People’s Republic of Yugo- 
slavia 


* me Ss 


Exhibit 2 


Filed May 31, 1946 
(so marked on original) 


State oF New York, 
County of New York, ss: 


Robert Anninger, Victor Anninger and Frederick Unger, 
being duly sworn, each for himself deposes and says: 


Robert Anninger and Victor Anninger have large direct 
and indirect stockholdings in a Yugoslav Corporation, D, d. 
Domace Tvernice Predenja I, Tkanja Pamuka, Dugaresa 
(hereinafter called ‘‘Dugaresa’’). Frederick Unger is the 
husband of Ann Arens Unger and the brother-in-law of 
Lise Haas, both of whom have large direct and indirect 
stockholdings in said corporation. The affiants make this 
affidavit to set forth certain facts concerning said Corpo- 
ration. 


1. General Facts: 


‘‘Dugaresa’’ is a stock corporation with its corporate 
seat and operating plants at Dugaresa, a community’ in 
Croatia, Yugoslavia, near Zagreb. The Corporation had 
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been organized in 1884 under Hungarian law and became a 
Yugoslav corporation in 1918. 


2. Financial Structure: 


The latest available pre-war balance sheet (December 31, 
1939) shows the following capital: 
Capital Stock 
dinars 
22,500 fully paid bearer shares 
Par Value 2500 dinars per share...... 56,250,000 


Surplus and Surplus Reserves 


Reserve funds ... 9,030,001.90 
Reserve for losses due to 
changes in currency value.. 7,215,000... 
Undivided profit and profit of 
the business year 1939 11,134,794.34 
Total Surplus and Surplus Reserve. 23,885,296.24 


Total Book Capital cues 80,135,296.24 


The total pre-war book capital of 80,135,296,24 dinars 
was equivalent to $1,843,111.80 at the pre-war rate of 
exchange of $2.30 per 100 dinars. As will be shown 
later, the actual capital was approximately $3,740,000 at 
December 31, 1939. The actual capital at December 31, 
1943 (the latest available balance sheet) was in excess 
of $4,000,000. 

A copy of the balance sheet at December 31, 1939, is 
attached as Exhibit ‘‘A’’ and made part hereof. 


3. Nature of Business and Industrial Equipment 


‘‘Dugaresa’’ owns and operates the oldest, largest and 
finest textile plant in Yugoslavia. In the years preced- 
ing the German Invasion of the country, it had a staff 
of between 3,000 and 4,000 employees and workers. Be- 
sides its plants and real estate at Dugaresa, the Corpo- 
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ration owns an office and store building at Belgrade and 
a spinning mill at Mladenovac, near Nis, Serbia. This 
spinning mill, however, was still under construction at 
the time of the German invasion in 1941 and is still 
unfinished and only partly equipped with machinery. 
The plants at Dugaresa comprise a cotton spinning mill 
with about 40,000 fine spindles, several thousand doubling 
spindles, a waste spinning plant, (two waste card com- 
binations, three mules and one waste spinning frame), a 
weaving mill with about 1,300 looms, yarn and cloth dye- 
ing, bleaching and mercerizing plants, ete.; an electric 
power station, receiving its power from three water tur- 
bines and two modern steam turbines totaling about 
5,000 HP. 

The entire plant had been completely depliendies in 
the years from 1926 through 1937, and a great part. of 
the machinery and equipment, both in the "sommes and 
weaving mills as well as in the finishing plants, are. of 
recent make (bought in the 730s). Over 400 looms are 
automats, mostly Swiss (Rueti) make, at that time con- 
sidered the last word in loom building. 

The Company had two wholly owned subsidiary aiehe- 
rations, viz.: the ‘‘Mira’’ d.d., operating a knitting plant 
in Dugaresa (about 110 neh mes, producing stoves. 
and the ‘‘Jorgana”’ d.d., a blanket manufacturing oa 
at Karlevac, five miles away from Dugaresa. 

Aside from the production plants, the Dugaresa Com- 
pany owned the greater part of the town of Dugaresa, 
owning large areas of real estate, several large apart- 
ment houses, a great number of one and two family 
houses, ete., so that most of the employees and workers 
are housed in Company owned buildings. The Company 
also had its own flour mill, bakery, butcher store, depart- 
ment store, ete., all on a non-profit basis, for the benefit 
of its employees and workers. 





4. Value of the Property. 


The book value of ‘‘Dugaresa’’ at December 31, 1939 
of $1,602,705.92 was far below the true value of the 
Corporation on that date; nor does it account for in- 
creases which occurred subsequent to that date but before 
the liberation of Yugoslavia. In order to arrive at the 
true value at December 31, 1939, a substantial portion of 
the reserves for depreciation carried against fixed assets 
on the books of the Corporation must be eliminated and 
treated as part of the capital. The cost of fixed assets 
as at December 31, 1939, per Exhibit ‘‘A,’’ was as follows: 


dinars 


Land and buildings 48,969,394.77 
Machinery and equipment 91,419,541.92 
Total fixed assets 140,388,936.69 


On the other hand there was a ‘‘reserve account for 
depreciation’’ in which 112,484,481.27 dinars had been 


accumulated so that the ‘‘net’’? book value of the fixed 
assets at December 31, 1939, was shown on the balance 
sheet at only 27,904,455.62 dinars or $641,802. at the pre- 
war rate of exchange of 2.30 dollars for 100 dinars. How 
much out of keeping with the actual value of the Corpo- 
ration’s fixed assets the foregoing figure was can be 
judged from the fact that expenditures for buildings and 
machinery in the last four years preceding December 31, 
1939 (1936-39) amounted to more than 53,000,000 dinars 
or almost double the ‘‘net’’ book value shown for the 
entire plant on December 31, 1939. Moreover, the Yugo- 
slav currency had depreciated over the years which fact 
further obscures and depreciates on the balance sheet 
the actual value of fixed assets required while the dinar 
was stronger. 

Furthermore, very heavy purchases of fixed assets 
over the years had been charged off as expenses and 
never appeared in the asset accounts. 

It was always the Corporation’s policy to spare no 
expense for upkeep of its industrial equipment. Thanks 
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to that policy, the ‘‘Dugaresa’’ factories were recognized 
as among the most modern textile plants of the world and 
foreign experts used to visit the plants to study, the 
achievements in modernization and production techniques 
made by ‘‘Dugaresa.”’ 

Under all these conditions, it is safe to say that the 
plants were conservatively worth at least four times their 
carrying value of $641,802. Accordingly, this would in- 
crease the capital by at least $1,900,000 ($641,000 X 3). 
When added to the nominal capital of $1,843,000 at De- 
ecember 31, 1939, the true book value at that date would 
approximate $3,740,000. 

When analyzed from the viewpoint of earnings, it is 
manifest that a capital value of $3,740,000 is very con- 
servative. The net profits* before write-offs for de- 
preciation (but after deduction of all expenditures and 
taxes) for the five years ended December 31, 1939, were 
as follows: : 


Oe, Le! OR ee CET ae $315,840 


DOE (ecm ate nt ieehabt onmpbae ema e muds 431,430: 
BOT nis bee shnsits cil eh wi ia nat Ree 519,000. 
1938 2 
‘ks: San ee ene e ee ere are ewe 641,700 


However, 1939 figures do not reflect increases in capi- 
tal values occurring between then and the day of libera- 
tion. The American shareholders of Dugaresa under- 
stand that Swiss owners of property in Yugoslavia will 
likely be given a chance to visit their property and to 
survey its technical and financial condition. Etexco A.G. 
(three-quarters owned by American citizens and referred 
to hereafter) expects to be included in such action. Until 
Dugaresa has been visited by representatives of share- 
holders no reliable figures pertaining to the value of ‘the 
Dugaresa corporation as per date of liberation can be 





* Caleulated at $2.30 per 100 dinars, 
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given. <A balance sheet of the corporation as at Decem- 
ber 31, 1948, which reached the American shareholders 
through Etexco A.G. (copy of which is attached as Exhibit 
B) seems to indicate that between 1939 and 1943, 43 mil- 
lion dinars (and kunas which was the name of the cur- 
rency after the puppet regime had been established in 
1941) were spent on land, buildings and machinery. Most 
of that amount went into the construction and equipment 
of the planned spinning mill at Mladenovae (Serbia). 
Apparently the buildings stand almost completed and the 
machinery is stored partly at Dugaresa, and partly in 
Switzerland. This expenditure has been carried out with- 
out adverse effect on the liquid assets situation of the cor- 
poration inasmuch as the excess of liquid assets over 
liabilities increased from 


Din. 52,230,846.82 in 1939 to 
Kunas 87,432,447.00 in 1943. 


Even though the actual value of the ‘‘kuna’’ in 1943 must 
be considered inferior to that of the 1939 dinar, the net 
value of liquid assets must have increased during the 
period rather than decreased because the increase of the 
net value of liquid assets was mainly due to the doubling 
of the value of the inventory from 74 to 146 million. 
Considering these facts, the actual value on dollars of 
Dugaresa corporation must be assumed to have increased 
by about $600,000.00 to around $4,340,000 for the entire 
capital stock, or about $193 per share at the end of 1943. 


5. Ownership. 


The corporation had been founded by the parents (and 
grandparents) of the present owners. One third of the 
stock was held by local banks which in the early thirties 
sold their holdings to Etexco A.G., Zurich, a Swiss corpo- 
ration belonging to four of the present stockholders of 
Dugaresa Corp. At present the stock of the corporation 
is owned as follows: 


>» 


‘* & 2 — «@ 


ee Oe 
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shares 

1) Otto Anninger, U.S. citizen, New York (father 
of Robert and Victor Anninger) ............. 1300 
2) Robert P. Anninger, U.S. citizen, New York .. 1327 
3) Victor Anninger, U.S. citizen, New York ..... 1327 
4) Ann Arens Unger, U.S. citizen, Berkeley, Cal. 2274 
5) Erna Schwadron, U.S. citizen, New York ..... 1702 
shares 
CBotal edtried Torward) cvs iain cavsax eeees 7930 
6) George Anninger, U.S. citizen, New York .... 810 
7) Ada Werber-Laslo, U.S. citizen, New York ... 402 
Total number of shares directly held by : 
Perea CNZONS, sac on ude a ee iacn vas 9142 

8) Francoise de Seemann, Czechoslovak citizen, 
Rte Ge PaO 2: waa sodas ees RRR ae woe ws 1012 
9) Nelly Stern, Austrian citizen, New York (hold- : 
ing VS, Favst Papers) <.wanivecaversiasness 75 
10) Richard Aninger, Czechoslovak citizen, Rio de : 
ETE css dea wince vad uae aes eee ete aes 60 
11) Karoline Barkan, Latvian Russian citizen, 
ENS 2 ces at yee os dee an rd Riad ke On eek 800 
12) Dora Fischer, believed Aactnaan subject, Syd- 
Vive VADRORUR. Lo ascctaes cin beha setenv eee sex 700 


13) Lise Haas, (sister of Ann Arens Unger) be- 
lieved stateless (Austrian born, naturalized 
Yugoslav 1939, now without Yugoslav passport), 


Wenehatel, Switzerland «e.a.vin xa eee wi ve wees 3211 
Total number of shares held by individuals : 
who are not American citizens .......... 4858 


14) Etexco A.G., Zurich, a Swiss corporation owned 

by stockholders 2, 3, 4 and 13 in equal parts, 

therefore owned by American citizens to the 
Sete OE Fo POl COM! soc doc bs ewes aan de eww de 7500 
EOtCAL MGUY OT BUATOR ce cians 66 tk ee Hee 22500 
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In late 1940 (a few months before the German inva- 


sion of Yugoslavia) a census of stockholders of Yugoslav - 


corporations was ordered by the then Yugoslav govern- 
ment. Since this census was supposed to serve as a 
prepartion for confiscatory measures against ‘‘non- 
Aryan’’ stockholders, the total stock of all stockholders 
(except (8) and (14)) was registered with the Yugoslav 
authorities in the names of nominees so that from records 
held in Yugoslavia the stock would appear to be owned as 
follows: 


shares 

PROG Re, GE. a swine es erc ait ha We on doe ee 7500 
Dr. Fritz Kind, Swiss citizen, Zurich ............. 937 
E..A. Binder, U.S. citizen, New York «1.0.6.0 050s 6228 
Mary E. Burnside, U.S. citizen, New York ........ 3102 
Manfred Palm, U.S. citizen, New York ........... 250 
Florence Maron, U.S. citizen, New York ......... 1212 
Francoise de Seemann, Rio de Janeiro .......... 997 
Dr. Felix Haas, husband of Lise Haas ........... 2274 
ML: di ce, eh oh aad oh US noe Bia endo tween a eee 


Inasmuch as 75 per cent of the stock of Etexco A.G. is 
American owned and 9142 shares of Dugaresa are directly 
owned by U.S. citizens, the Dugaresa Corp. can be as- 
sumed as American owned to the extent of 65.7 per cent 
or 73.9 per cent, depending on whether the total stock 
owned by Etexco A.G., or only 75 per cent thereof, is 
considered as American owned property. 


6. Location of Stock Certificates. 


Almost two-thirds of the stock certificates (all bearer 
shares) are held in New York or Zurich, Switzerland. 
The stock owned by Etexco A.G., 7500 shares, is on deposit 
with a Yugoslav (Zagreb) banking institution. 250 addi- 
tional shares are deposited in Zagreb with another local 
bank. These 250 shares belong to shareholders (8), (9), 
(11) and (12). 
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7. Management of the Corporation before the Nazi Occu- 
pation. 

Up to 1938 all of the individuals owning stock of ‘‘Duga- 
resa’’ (shareholders (1) to (13)) were living in Central 
Europe (most of them in Vienna). They were able ‘to, 
and did, supervise and direct the operation of ‘‘Duga- 
resa.”?’ Mr. Otto Anninger and the husband of Lise 
Haas, Dr. Felix Haas, were members of the board of 
directors. The other members of the board were busi- 
ness friends of Dugaresa Corporation. Four of them 
were Yugoslavs and two were Swiss. 

In 1938 all of the individual shareholders of Dugaresa 
Corporation, with the exception of Lise Haas, emigrated 
from Europe. In consequence thereof they had to give 
up active influence on the management of ‘‘Dugaresa.”’ 
With the progress of events in Europe they found them- 
selves eut off from direct contacts, and after Pearl Har- 
bor, even from indirect communication. Thus the Amer- 
ican shareholders have been unable to and did not exer- 
cise any influence whatsoever on the affairs of the corpo- 
ration after the creation of the Croation puppet state. 
The stockholder, Mrs. Lise Haas, and her family, had 
settled down in Dugaresa in 1938 after fleeing from 
Vienna. They obtained Yugoslav citizenship, and the 
husband of Mrs. Haas, Dr. Felix Haas, continued to 
take part in the management of the corporation until the 
time of the fall of Yugoslavia. Thereafter he was ar- 
rested, temporarily released, and in August 1942 arrested 
again by the enemy. Since the day of his second cap- 
ture by the Nazis his whereabouts have been unknown, 
and he must be assumed to have perished as a victim 
of the Nazi rule in Yugoslavia. 


8. ‘‘Dugaresa’’ Indebtedness Abroad. 


As far as the American shareholders of the Dugaresa 
Corporation can ascertain, the corporation owns the fol- 
lowing amounts in United States Dollars as accounts pay- 
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able to foreign creditors (balances including interest up 
to December 31, 1945) : 


$75,744.61 Reinhart & Co., Winterthur, Switzer- 
land, or Reinhart Cotton Corporation, 
New York, N. Y. 
24,765.08 Bunge & Co., Ltd., Manchester, Eng- 
land 
9,159.64 European Textile Corporation, New 
York, N.. ¥. 
About 7,000.00 N. V. Katoen Import & Export Mij., 
Rotterdam, Holland 
Total $116,699.33 


All of these aforegoing debts resulted from cotton 
transactions concluded in the years 1938 to 1940 under 
the guarantee of the stockholders Robert P. Anninger, 
Victor Anninger, Ann A. Unger and Lise Haas. The 
unpaid balances accumulated from debit entries for dif- 
ferences of final prices and weights which could be 
charged only after shipment of the cotton and after 
payment of the provisional invoices. These balances are 
known to the Dugaresa Corporation and have not been 
contested. But payment became impossible owing to the 
financial condition of Yugoslavia after 1939. The afore- 
mentioned stockholders who had pledged their guarantee 
for the cotton transactions involved paid the amounts 
due to the first two creditor firms, Reinhart and Bunge, 
and are credited for their payments on deposit accounts 
on the books of said firms, repayable after payment from 
Dugaresa Corporation. Regarding the other two credi- 
tors, European Textile Corp. and N. V. Katoen, no pay- 
ment has been made by the respective shareholders, but 
the firm of N. V. Katoen has already approached the 
shareholder Etexco A.G. with the request for payment. 

After resumption of postal service, three of the afore- 
mentioned creditors (Reinhart, Bunge, European Textile 
Corp.) sent statements of their accounts to the Dugaresa 
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Corporation, requesting confirmation of balance and pay- 
ment, but have not received any reply so far although 
many months have elapsed since sending those communi- 
cations. 

In addition to the foregoing claims, the shareholders are 
entitled to the following dividends declared but unpaid: 


Dividend 
Dividend Declared 
Per Share 


Total Declared But Unpaid 
Dividends Per Share 1420 dinars (or kunas) 


. Developments During the Nazi Occupation. 


The fall of Yugoslavia in April 1941 brought about 
revolutionary changes in the management of the Duga- 
resa corporation. The firm was placed under the con- 
trol of a board of ‘‘kommissars,’’ the general manager 
of the corporation who had been connected with the firm 
for many years was immediately dismissed and the 
majority of the members of the board of directors were 
forced to resign. Among them were Messrs. Otto Annin- 
ger and Dr. Felix Haas. The old trusted representatives 
were replaced by new members who with one exception 
were persons unknown to the American shareholders and 
not selected by them. The American shareholders who 
since 1938 had no opportunity to visit the factory and to 
freely communicate with its management feel unable to 
express any opinion about the activities of the directors 
and managers of the Nazi period. However, they are 
of the belief that the directors of the Dugaresa Corpo- 
ration at that time had little choice of action. The fac- 
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tory actually was under the rule of the Nazi appointed 
kommissars, and beginning with the German occupation 
the output of the factory seems to have shrunk to a 
fraction of normal. Thus eventually, willingly or not, 
the factory had to confine its production mainly to proc- 
essing those small amounts of raw materials which the 
puppet government would assign for the production of 
goods ordered by its agencies, and at the time of the 
liberation the total labor force of the factory was reported 
to have amounted to one-twentieth of the pre-war comple- 
ment. 


10. Developments after the ‘‘Iiberation’’ of Yugoslavia. 


Early after the Liberation, both Etexco A.G. and the 
American stockholders of Dugaresa corporation began 
their attempts to get in touch with the management of 
the corporation. Direct communications by mail and 
cable failed to elicit any reply. Therefore, subsequent 
efforts were made through diplomatic channels. How- 
ever, neither the assistance of the American Embassy in 
Belgrade, nor inquiries made through the Yugoslav Em- 
bassy in Washington and through the Swiss representa- 
tion in Belgrade were successful. Thus, whatever Ameri- 
ean shareholders know about the fate of the corporation 
comes from indirect private sources or from reports in 
the Yugoslav press. 

Information from private sources indicates that after 
the Liberation, the Tito government appointed new man- 
agers. One of them, one Mr. Nusic, a former employee of 
the corporation, had been a partisan during the war, and 
the other, one Mr. Richard Stukart, was the former man- 
ager of one of Dugaresa’s competitors. Among the first 
actions of the new management seems to have been the sale 
to the Tito government of the entire stocks of finished 
goods—apparently something in the neighborhood of one 
million meters or at pre-war prices more than 20 million 
dinars worth of merchandise. These goods reportedly were 
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sold for about one-sixth of the pre-war price in dinars with 
the consequence that the corporation’s liquid assets were 
soon exhausted. The factory reportedly gradually in- 
creased its labor force to 2000 in September 1945 and to 
3000 around the end of the year. Production seems to be 
maintained mostly with cotton supplied by Russia with a 
large part of manufactured goods going to Russia. The 
attached translation of an excerpt from a newspaper report 
about a visit of the Minister of Industry and Mining, 
Mladen Ivekovie, at the Dugaresa factory (Exhibit ‘‘C’’) 
seems to evidence the great importance which the Tito gov- 
ernment is attaching to the Dugaresa enterprise. 


11. The Expropriation of Dugaresa Shareholders. 


The fact that the largest and best equipped textile enter- 
prise of the country should be successfully operated by 
private non-Yugoslav interests obviously aroused the greed 
of nationalists in the country. When after 1938 Hitlerism 
made its inroads into the Balkaan countries, non-Aryan 
ownership of ‘‘Dugaresa’’ promised to offer a pretext for 
expropriation. The decree issued by the semi-Fascist gov- 
ernment of Stoyadinovie (or rather by its local Croatian 
subsection) by which registration of all stockholders in 
Yugoslav corporations was ordered, and a few months 
thereafter the appointment of Nazi kommissars for Duga- 
resa Corporation by the Croatian puppet government were 
the first steps in that direction. However due to the pre- 
cautions taken by the shareholders as explained in Section 
4 hereof, the registration failed to disclose non-Aryan 
stockholders, except for Mrs. Haas, and most of the stock 
apparently was owned by Swiss and American interests. 
This seems to have cautioned the rulers of puppet Croatia, 
and they contented themselves with the confiscation of the 
2274 shares of Dugaresa stock admittedly belonging to Mr. 
Haas. Even that seizure was of little significance because 
the certificates evidencing those shares were outside the 
reach of the Croatian government. 
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Conflicting though their political beliefs may be with 
those of their Fascist predecessors, in the case of ‘‘ Duga- 
resa’’, the authorities of Tito Yugoslavia maintained the 
course inaugurated by the Ustachi rulers. Tito’s decree 
ordering confiscation of the property of collaboratores was 
an easy expedient for confiscation in the case of Dugaresa 
corporation, the same as in numerous others in which pros- 
perous enterprises were involved. By a notice in the Offi- 
cial Gazette of Federative Croatia under date of November 
15th, translation of which is annexed as Exhibit ‘‘D’’, five 
members of the board of directors of Dugaresa corporation 
were summoned to appear in court on the charge of criminal 
actions against ‘‘state and nation.’’ Two weeks later, on 
November 29th, the Croatian newspaper ‘‘Vjestnik’’ pub- 
lished a report about the outcome of criminal proceedings 
against five members of the board of directors of Dugaresa 
corporation. According to this report, translation of which 
is annexed as Exhibit ‘‘E’’, four members of the board, 
among them three of those who had been summoned by the 
aforementioned notice, received sentences ranging from 
three years forced labor to the capital penalty. In addition 
the entire enterprise of Dugaresa was declared confiscated 
by the State. 

Having been cut off from their factory throughout the 
years of the Nazi regime and thereafter, the American 
shareholders know little about the background of the ease. 
Therefore, they are reluctant to express themselves on the 
merits of the decision of the court as far as the indicated 
persons are concerned. One of the few facts given as jus- 
tification for the sentence, however, seems grossly misinter- 
preted; if machinery purcaased before the war for the cor- 
poration’s new spinning mill at Mladenovac, Serbia, was 
transferred to Dugaresa this could not have been done with 
the intention of abetting the Axis, but, on the contrary, 
must have been for the purpose of keeping the machines out 
of the hands of the Germans who were then ruling Serbia 
and looting whatever they could lay a hand on. It has 
already been mentioned that the fact that a gradually in- 








31 


creasing portion of the output went to the army and other 
institutions of puppet Croatia does not permit any con- 
clusions to be drawn therefrom unless the total annual 
production and the measure of coercion exerted by the then 
authorities of Croatia are known. Of the sentenced persons 
those who were nationals of Croatia are unknown to the 
American shareholders. They, therefore, cannot confirm 
nor refute the charge of collaboration brought against Ing. 
Reitter; Dr. Kaic and Dr. Karlovic. The three Swiss gen- 
tlemen, however, have been known to the shareholders and 
have been personal friends of theirs for many years. The 
American shareholders know them as persons who cannot 
be suspected of the slightest taint of Nazi sympathies. 
Statements such as that attributed to the engineer Reitter, 
the only indicted person who seems to have been given a 
hearing and who obviously was interested in shifting the 
blame on his absent colleagues, to the effect that ‘‘Dr. Kind 
was a great supporter of the Germans’ ’or that ‘‘Dr. Kind 
came into the country as a member of the fifth column’’ 
cannot be accepted as true. Ifa fair trial had been intended 
by the court it would have had to give the indicted persons 
including the Swiss members of the board of directors of 
the Dugaresa corporation the opportunity to appear in 
court and present their case. However, just the contrary 
was done. Five of the members of the board were sum- 
moned on short notice by a poster on the courthouse at the 
small rural city of Karlovae, and the reason was given that 
addresses of those persons were not known to the court. 
In surprising contradiction to this statement the sentence 
revealed that one of those five men, the Yugoslav Dr. Nicola 
Kaic, was in the hands of Tito’s authorities serving a five 
years sentence. Also regarding the three Swiss members 
of the board of directors the excuse that their addresses 
were not known does not hold true. The public prosecutor 
could have easily obtained them from the management of 
Dugaresa corporation as well as through other sources since 
these three gentlemen are prominent people at Zuerich, one 
of them being the president of the largest Swiss bank 
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(Swiss Bank Corporation), and the other, Dr. Kind, a man- 
ager of a well known Swiss chartered accountants and 
trustees firm (Societe Fiducaire Suisse with offices at Basle, 
Zuerich and Geneva). However, justice and fair trial ob- 
viously were not aimed at by People’s District Court at 
Karlovae. Apart from vengeance on political enemies such 
as apparently the one member of the board receiving the 
capital penalty likely was, the main purpose of the trial 
seems to have been to build up a retext for expropriation 
of the shareholders of Dugaresa cororation. 

The American shareholders of Dugaresa would be reluc- 
tant to draw such conclusion which is a reflection on the 
legality of actions of a court in a country which through- 
out the war was our Ally and the leaders of which in their 
public utterances do not tire of proclaiming their adherence 
to democratic principles and freedom of private enterprise. 
However, the case of Dugaresa corporation is no isolated 
occurrence, and it fits into the general pattern of the present 
economic policies of the Yugoslav government which al- 
ready have been reported by many unbiased foreing ob- 
servers. Under these policies, private property is being 
systematically exterminated and enterprises are confiscated 
under the claim of either collaboration or for fraud. 

Aggravating the case reported herewith is the fact that 
according to the newspaper report the court was cognizant 
of the fact that ‘‘all shareholders of the corporation are 
foreigners.’’ Some other facts having a bearing on the 
ease probably were not known to the court: that all stock- 
holders of Dugaresa corporation are enemies of totalita- 
rianism who had to flee before the Nazis, and have to mourn 
the loss of relatives including the husbands of the share- 
holders, Lise Haas and Nelly Stern, who probably perished 
as victims of Nazi persecution. To punish such persons 
by confiscating their property under the pretext of collabo- 
ration by persons whom they did not know and on the 
actions of whom they had not the slightest influence, seems 
a ludicrous travesty on justice. 
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12. Summary of American Claims. 


As shown in Item 4 hereof, the value of one share of 
‘‘Dugaresa’’ amounted to about $193 before the liberation 
of Yugoslavia. United States citizens hold 9.142 shares 
directly representing a total value of $1,764,000; they hold 
75% of the stock of Etexco A. G. which, in turn, owns 7,500 
shares of Dugaresa representing a value of $1,447,000. 
Thus the total claim of American stockholders for com- 
pensation is $3,211,000 or $2,849,000, depending on whether 
the total holdings of Etexco A. G. are considered to be 
American property or only 75% thereof may be so con- 
sidered. : 

The figures submitted above are, of course, subject to 
revisions after the owners ascertain the actual condition of 
the property and the accounts on the day of liberation. 

In addition to their claims as stockholders, Dugaresa 
owes dollar amounts aggregating $116,699.33 to Robert P. 
Anninger, Victor Anninger and Ann A. Unger, said 
amounts having arisen in connection with pre-war cotton 
purchases by ‘‘Dugaresa’’ as explained in Item 8 hereof. 

Finally, the said American stockholders have a claim 
for declared but unpaid dividends as described in Item 8 
hereof. Their aggregate claim on the basis of an exchange 
rate of $2.30 per 100 dinars (the only rate recognized by 
Yugoslavia) amounts either to $298,577.72 on $244,950, 
again depending on the treatment to be accorded to the 
shares owned by Etexco. 
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Exhibit 3 


Filed Mar. 17, 1948 
(so marked on original) 


UNITED STATES GOVERNMENT 
DEPARTMENT OF STATE 


No. 360 H:115 
In the Matter of 


Orro ANNINGER, Rosert P. AnNinGER, Victor K. ANNINGER, 
Ann A. Uncer, Epwin A. Binper, Erna Svapron, 
GEORGE ANINGER AND Apa WERBER-LASLE, STOCKHOLDERS 
oF D. p. Domacre Tvornice Prepenga I Tkanga Pamvuka, 
Duearesa, (NarionaL Corron SPINNING anpD Manvurac- 
TURING Co., Lrp., Ducaresa) invalidly expropriated by 
the Government of Yugoslavia on or about November 
28, 1945 


SUPPLEMENTAL INFORMATION 
(NO. 2) 
Claimants allege: 


On November 28, 1947, claimants submitted to the De- 
partment of State, financial information showing that the 
net value of Dugaresa’s capital stock was $9,377,487 as of 
the date of Dugaresa’s confiscation by the Yugoslavs. This 
value is based primarily on the Yugoslav Court Deeree con- 
fiseating the Company (copy of which was submitted to the 
Department of State on November 28, 1947). Accordingly, 
the value per share of the 22,500 outstanding shares of stock 
was $416.78. 

American citizens held, both directly and indirectly, 
16,642 shares of Dugaresa’s stock at the date of confisca- 
tion (November 28, 1945) and if valued on the same basis 
given above, the American interest totals $6,936,052.76, as 
shown hereafter: 
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Date of No. Shs. Total Value 
Name Citizenship Held (at $416.78 per sh.) 
4 Direct Ownership 7 
a Otto Anninger June 5, 1944 1,300 $ 541,814.00 
Robert P. Anninger May 18, 1944 1,327 553,067.06 
Victor K. Anninger Mar. 19, 1945 1,327 553,067.06 
Ann A. Unger Aug. 24, 1944 2,274 947,757.72 
» Erna Svadron Sept. 5, 1944 1,702 709,359.56 
» George Aninger April 4, 1944 810 337,591.80 
Ada Werber-Lasle Dec. 12, 1944 402 167,545.56 
Sub-Total 9,142 $3,810,202.76 


Indirect Ownership 
7 Etexco, A. G. 
(a Swiss Corp.— ! 
(see below) 7,500 3,125,850.00 


‘ Total 16,642 $6,936,052.76 


As heretofore explained to the Department of State, the 

stock of Etexco A. G. is 75% American owned, viz., by 

’ Messrs. Robert P. Anninger, Victor K. Anninger and Mrs. 

Ann A. Unger. The remaining 25% is owned by Mrs. Lisa 

Haas, who has resided at Berkeley, California, since her 

‘ immigration in July 1947. Mrs. Haas holds first papers of 

® United States citizenship, issued January 13, 1948 by the 

Superior Court of Alameda County, California. Prior to 

her immigration Mrs. Haas for several years was a state- 

? less resident of Switzerland. Etexco A. G. has been and is 
considered by Switzerland as an American corporation. 

While the remaining 5,858 shares of Dugaresa were not 

owned by American citizens on the date of confiscation, 

4 3,286 shares of Dugaresa are owned by persons who have 

since become and are American residents, holding first 

papers: 
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Date of Total Value 
Date of First No. Shs. (at $416.78 per 
Name Immigration Papers Held (sh.) 
Nellie Stern Sept. 5, 19450ct. 19, 1945 75 $31,258.50 
Lise Haas July 21, 1947Jan. 13, 1948 3,211 1,338,280.58 
Totals 3,286 $1,369,539.08 


The total value of Dugaresa shares owned by persons 
who now are citizens or residents of the United States is, 
therefore, $8,305,591.84. 


Minton Pot.ack, 
Office & P. O. Address: 
111 Broadway, Manhattan, 
New York 6, New York, 
United States of America, 
Attorney for Claimants. 


118 Exhibit 4 
July 19, 1948 
His Excellency 
Sava N. Kosanovice, 
Ambassador of Yugoslavia. 
My dear Mr. Ambassador: 

Without prejudice to the free exercise of such authority 
and discretion as may be vested in any agency that may 
be established or otherwise designated by the Government 
of the United States to adjudicate claims, the Government 
of the United States confirms that during the course of the 
negotiations leading up to the execution of the agreement 
with the Yugoslav Government regarding pecuniary claims 
of the United States and its nationals, claims of the fol- 
lowing named persons with respect to the property and 
rights and interests in and with respect to the enterprises 
hereinafter set forth and to the extent indicated, were con- 
sidered, and that it is deemed and understood by the Gov- 
ernment of the United States that the obligations of the 
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Government of the Federal People’s Republic of Yugo- 
slavia to such persons with respect to such property and 
any rights and interests in and with respect to such enter- 
prises, direct or indirect through interests in one or more 
juridical persons of whatever nationality, or otherwise, at 
least to the extent indicated, and all debt obligations of 
such enterprises to such persons, direct or indirect, have 
been and are forever fully settled and discharged by and 
by reason of the aforesaid agreement; provided, however, 
that nothing herein contained is intended to mean or shall 
be construed as meaning that other claims in addition to 
those hereafter listed, are not similarly and forever fully 
settled and discharged by and by reason of the aforesaid 
agreement, it being expressly understood that the follow- 
ing list is partial only: 
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127 Exhibit 5 


Washington, D. C. 
April 7, 1949 

The Department of State 

Potomac Park Apts. 

Room 717 21st & C Sts. NW 

Washington, D. C. 


Attention: Monroe Karasik, Esq. 
Re: Mrs. Haas — Dugaresa 


Dear Mr. Karasik: 


Dr. Unger and I both appreciate very much the cour- 
teous receiption you extended to us on our today’s visit, 
and your willingness to study the matter which we pre- 
sented to you. 

To facilitate this study, a brief recapitulation of the 
facts as we know them may be helpful. 

One-third of the stock of Dugaresa is owned by a Swiss 
corporation, Etexco A.G. Prior to 1940, all the stock of 
Etexco had been held by an American Corporation, Euro- 
pean Textile Corporation (hereinafter ‘‘ETC’’). Three- 
quarters of the stock of ETC was held by clients of mine 
who are American citizens and whose status presents no 
problem. The remaining 1/4 of the stock of ETC was 
owned by Mrs. Lise Haas, who was an Austrian citizen. 
She fied Austria in 1938 and finally reached the US as a 
legal immigrant in July 1947. She now holds first papers 
and resides in Berkeley, California. 

In 1940, the Nazis decreed that shares of corporations 
in their orbit would presumptively be considered non- 
Aryan property if said shares were held in a chain in- 
cluding more than one corporation. Since Etexco held 
shares of corporations in countries already under Nazi 
control, and since Etexco was in turn owned by another 
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corporation, it became imperative under this duress to 
eliminate ETC as the holder of Etexco shares. Accord- 
ingly, in 1940, ETC distributed the Etexco stock in its 
name to its four shareholders. They in turn immediately 
transferred the title to the shares to an American Aryan 
friend, Edwin A. Binder, in order to forestall Nazi con- 
fiscation. 

In November 1945, Dugaresa was confiscated and claim 
for compensation was duly filed by its American stock- 
holders. In this claim, and amendments thereto, all of 
the foregoing facts were fully reported, including spe- 
cifically the facts concerning the status of Mr. Binder as 
the holder of 100% of the stock of Etexco, of which 75% 
was beneficially owned by American citizens and 25% by 
Mrs. Haas. 

With full knowledge of these facts, I understand that 
on July 19, 1948, the same day that the American-Yugo- 
slav Agreement (hereafter ‘‘Agreement’’) was signed, 
our Government submitted a list of claims to the Yugo- 
slay Government and included therein 100% of Mr. 
Binder’s indirect holding via Etexco. I am fully aware 
that this was not done with any intention to harm Mrs. 
Haas’ interest. Yet, if the Commission might be pre- 
vented under the proposed bill from recognizing Mr. 
Binder (an American citizen) as a proper claimant, grave 
damage will be done Mrs. Haas, as explained below. 

Mrs. Haas would then be compelled to seek compensa- 
tion from the Yugoslavs directly (see Article 3 of the 
Agreement). They would undoubtedly reject her claim, 
asserting that their agreement with the American Gov- 
ernment was intended to include a release of 100% of 
the claim for the Etexco stock. They will undoubtedly 
refer Mrs. Haas back to the American Government, stat- 
ing that their payment of $17,000,000 was induced in 
part at least by the assumption that they were settling 
all claims on the Etexco stockholding. In taking this 
position, the Yugoslavs would be supported by European 
legal concepts regarding ownership of shares. As you 
know, the Europeans do not distinguish between nominal 
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and beneficial ownership, but view the bona fide holder 
of the shares as the legal owner thereof. Thus, under 
European law, Binder would clearly be regarded as the 
owner of 100% of Etexco, and being an American citi- 
zen, his claim would be fully discharged by the Agree- 
ment. : 
In response to an argument that the letter of July 19, 
1948 was not an estoppel, since it was recognized that the 
final validity of claims could not then be determined, the 
Yugoslavs could reply that, even so, they would be en- 
titled to rely on our Department of State not to include 
a claim in that letter which the Department knew would 
not be discharged by the Agreement. Moreover, they 
would emphasize that the claim had been listed with full 
knowledge by the Department of facts which now the 
Department would treat as barring the inclusion. | 
The Yugoslavs would take the identical position hereto- 
fore outlined in any litigation brought by Mrs. Haas to 
recover assets of Dugaresa located outside of Yugoslavia, 
and would assert that Mrs. Haas’ claims were extin- 
guished by the Agreement. 3 
Apart from the grave potential harm to Mrs. Haas if 
the Bill be not appropriately amended, she has other 
strong equities in her favor. The Swiss have taken the 
position that Etexco is an American interest. In fact, 
but for the Nazi duress in 1940, ETC would be the 
claimant and not Mr. Binder. In that case, Mrs. Haas 
would be protected. Moreover, foreign shareholders of 
large American corporations (e.g., Socony Vacuum) are 
clearly protected under the Bill, though only doubtfully 
so under the Agreement, and they should be in no differ- 
ent or better position than Mrs. Haas. : 
From all of the foregoing, we feel that the equities are 
overwhelmingly in favor of Mrs. Haas and that every 
avenue of accomplishing what we consider a just result 
should be explored. It is our view that the participation 
of Mrs. Haas would not involve an expanded legal inter- 
pretation of the Agreement, any more than does the pro- 
tection of foreign shareholders of an American corpo- 
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ration. It really involves merely a factual determination 
that, under the circumstances, Mr. Binder was the legal 
owner of the shares and entitled as an American citizen 
to the protection of the Agreement. From this view, the 
inclusion of Binder in the July 19, 1948 letter would repre- 
sent merely a determination as a fact that under all the 
circumstances he was the legal owner of the shares and 
hence entitled, as an American citizen, to protection; or 
that if he was a nominee, he was really a nominee of ETC, 
an American Corporation, which, but for duress, would 
have continued to hold the Etexco stock. 

We fully understand your position, on the other hand, 
that the Department would feel duty bound to oppose any 
extension of the general policy of the Government under- 
lying the agreement. Nevertheless, we think that in view 
of the foregoing and that Mrs. Haas is now a resident and 
taxpayer and an expectant citizen of the United States, it 
should be possible to evolve a provision for insertion in 
the Bill which would protect Mrs. Haas de facto without 
expanding the intention of the coverage of the Agreement. 
We hope the facts contained herein and in the files of the 
Department will facilitate your study of the matter and 
that the Department will be able to suggest an amendment 
which it would not oppose when presented to Congress. 
It was our thought that an appropriate amendment could 
be worked into page 4, lines 20-23 of the H.R. 2963, and 
the equivalent place in the Senate Bill. 

If any further information is desired, or I can be of aid 
in any way whatsoever, please call me on the phone. In 
any event, I would appreciate your calling when a con- 
clusion on the matter has been reached. 


Respectfully, 


(signed) Brernarp E. Srncer 
Bernard E. Singer 
1450 Broadway 
New York 18, N. Y. 
Telephone—LOngacre 5-4742. 


4 64 
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131 Exhibit 6 


DEPARTMENT OF STATE 
WASHINGTON 


April 15, 1949 


My dear Mr. Singer: 


In your letter of April 7 you raised the problem of the 
interest of Mrs. Lise Haas in ‘‘Duga Resa,’’ one of the 
eases affected by the U.S.-Yugoslav Claims Agreement. 
You pointed out that Mrs. Haas, in part, claims through 
Mr. Edwin A. Binder, and that Mr. Binder’s claim ap- 
pears to have been discharged, as between the United 
States and Yugoslavia, in the letter of July 19, at to 
the Yugoslav Ambassador. 

Mrs. Haas’ claim through Mr. Binder was sanitaeiel 
by the U.S. negotiators at the time of the agreement, and 
the intent of the negotiators is set forth in the file memo- 
randum enclosed herewith. 


Sincerely yours, 


For the Secretary of State: 
Monroe Karasrk 
Monroe Karasik 
Acting Chief, Nationalization Branch, 
Division of Economic Property Policy 
Enclosure: | 


Certified copy of 
memorandum 


Mr. Bernard E. Singer, 
1450 Broadway, 
New York 18, New York. 
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132 Exhibit 6a 
April 13, 1949 

MEMORANDUM FOR THE FILE 

FROM: KP—Mr. C. T. Oliver 

Subject: U.S.-Yugoslav agreement for Lend-Lease Mili- 
tary Relief and Claim, dated July 19, 1948. 
Claim of Edwin A. Binder (Mrs. Lise Haas, et 
al) with respect to ‘‘Duga Resa’’. 

In drafting the letter of July 19, 1948 to the Yugoslav 
Ambassador, which specified 13 major cases in which the 
claims of certain named persons had been considered, and 
which set forth the understanding by the United States 
that all claims of such persons with respect to the specified 
properties were fully settled and discharged by reason of 
the claims agreement, it was known to the negotiators of 
the United States that the claim of Edwin A. Binder, a 
United States citizen, (included under No. 9) was a claim 
made by Mr. Binder as trustee, and that the beneficial 
owners represented by him included Mrs. Lise Haas, who 
was not a United States citizen at the time. It was the 
intent of the negotiators that the legal title resting in Mr. 
Binder should be recognized, and that, since more than 
a majority of the beneficial interests represented by Mr. 
Binder were citizens of the United States, the claim of 
Mr. Binder, in its entirety, should be considered as a 
U.S. claim. 

A true copy of the signed original. HSD 


133 Exhibit 7 


DEPARTMENT OF STATE 
WASHINGTON 
April 15, 1949 


My dear Mr. Levitan: 


Thank you for your letter of April 12 enclosing a pro- 
posed addition in language to Section 4 (a) of H.R. 2963 
which, you suggest, might cover one of the claims of Mrs. 
Lise Haas against ‘‘Duga Resa’’. 
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In view of my letter of this date to Mr. Bernard E. 
Singer, which I understand from Mr. Singer he will show 
you, it would not appear to be necessary to modify the 
bill. 

Sincerely yours, 


/s/ Monroe Karasik : 
Acting Chief, Nationalization Branch 
Division of Economie Property Policy 
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April 21, 1949 
Hon. Tom Connally 
Chairman of the Senate Committee 
on Foreign Relations 

The Senate 
Washington 25, D. C. 

Re: 8. 1074 
Dear Sir: 





We beg to call to your attention the exchange of corre- 
spondence with the Department of State with reference 
to the above legislation which has been referred to your 
Committee. The purpose of calling this material to your 
attention is to make certain that the legislative intent in 
this legislation is that the claim of one, Mr. Edwin A. 
Binder, an American Citizen, be considered in its’ en- 
tirety a claim within the terms of the Yugoslav Claims 
Agreement of 1948. As the Committee is undoubtedly 
aware, the memorandum of July 19, 1948, referred to 
in enclosure 1 below, specified for the Yugoslav Govern- 
ment that the Binder claim was one of the claims con- 
sidered and released under the agreement with that 
government. 

We transmit to you photostats of the following docu- 
ments: 

1. Letter of Mr. Bernard E. Singer to the Department 

of State, dated April 7, 1949. 
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2. Letter to Messrs. Javits & Javits to the Department 
of State, dated April 12, 1949. 

3. Response of April 15 from the Department of State 

to Mr. S. J. Levitan of Javits & Javits. 

4. Letter of the Department of State to Mr. Singer, 
dated April 15, 1949. 

. ‘*Memorandum for the Files’’ of the Department of 
State stating that it was the intent of the negotiators 
on behalf of the United States ‘‘that the legal 
title resting in Mr. Binder should be recognized, and 


Hon. Tom Connally -2- April 21, 1949 


that, since more Than a majority of the beneficial 
interests represented by Mr. Binder were citizens 
of the United States, the claim of Mr. Binder, in its 
entirety, should be considered as a U. S. claim.’’ 


i) | 


In view of the negotiations reflected in the memo- 
randum of the State Department and the view of that 
Department that the proposed legislation contemplates 
that Mr. Binder’s claim is included within the terms of 
the Yugoslav Claims Agreement of 1948, we refrain from 
proposing any amendment to the subject legislation, which 
we would do if there were any doubts on the point. We 
respectfully suggest that in order that the legislative 
record may be complete the report of your Committee 
include a reference to this communication and supporting 
material. 

We would appreciate an acknowledgment of this com- 
munication and an opportunity to furnish any additional 
information which you desire. 


Sincerely yours, 


Javits, Leviran & Hep 
encls. 
registered mail 
a similar letter to Hon. John Kee 
House Committee on Foreign Affairs 


s 
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136 Exhibit 9 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 
WASHINGTON, D. C. 


Docket No. Y-1036 
Decision No. 1535 


In the Matter of the Claim of 


Epwin A. Brnper, 60 Beaver Street, New York 4, New York 

Aww A. Uncer, 2524 Warring Street, Berkeley 4, California 

Rosert P. Annincer, 44 Cortland Avenue, New Rochelle, 
New York 

Victor K. ANNINGER, 395 Riverside Drive, New York, Naw 
York 

and 

List Haas, 2328 Rose Street, Berkeley 8, California 

Under the Yugoslav Claims Agreement of 1948 and the 

International Claims Settlement Act of 1949 | 

Counsel for Claimants: 

Bernarp E. Sincer, Esquire, 50 Broadway, New York " 
New York 

Mitton Pouuack, Esquire, 111 Broadway, New York % 
New York : 

Raovut Bercer, Esquire, 1200 18th Street, N.W., Wash- 
ington 6, D. C. 


PROPOSED DECISION OF THE COMMISSION | 


This is a claim for $4,012,500 by ‘‘Edwin A. Binder 
and/or Ann A. Unger, Robert P. Anninger, Victor K. 
Anninger and Lise Haas,’’ and is for the taking by the 
Government of Yugoslavia of the National Cotton Spin- 
ning and Manufacturing Company, Ltd., in which the 
claimant, Edwin A. Binder, or the other claimants in- 
directly owned a total interest represented by 7500 shares 
of stock out of a total of 22,500 shares outstanding. Claim- 
ants Ann Unger, Robert P. and Victor K. Anninger have 
also filed individual claims with the Commission for direct 
ownership of other stock holdings in the National Cotton 
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Spinning and Manufacturing Company, Ltd., hereinafter 
called ‘‘Dugaresa.”’ 

It is established that Edwin A. Binder has been a citi- 
zen of the United States since his naturalization on Au- 
gust 4, 1917; Ann A. Unger since her naturalization on 
August 21, 1944; Robert P. Anninger since his naturali- 
zation on May 18, 1944; and Victor K. Anninger since 
his naturalization on March 19, 1945. It is admitted that 
claimant Lise Haas was not a citizen of the United States 
when the claim was filed. 

It has been established upon investigation and inquiry 
by the Commission’s staff, and by admission of the Yugo- 
slav Government, that Dugaresa was confiscated by that 
Government by Decision of the District Court in Karlovace, 
No. K.Z. 479/45, of November 20, 1945, pursuant to the 
Confiscation Act of June 9, 1945 (Official Gazette No. 
40 of June 12, 1945). The confiscation was affirmed by 
the Superior Court of Croatia on December 20, 1945, De- 
cision No. K 728/45. On the basis thereof, the Commis- 
sion finds that the property was taken on the latter date. 

It is asserted by claimants: 


(1) That before World War II, one-third of the cap- 
ital stock of ‘‘Dugaresa’’ was held by a Swiss 
corporation, Etexco A.G., which as a holding 
company held shares of various other corpora- 
tions located in German-occupied countries; 


That all of the Etexco shares in turn were held 
by an American company, European Textile Cor- 
poration, whose stock was owned in equal quarter 
blocks by claimants Ann Unger, Robert and Vic- 
tor Anninger and Lise Haas; 


That, to avoid confiscation by the German Gov- 
ernment which had decreed that corporations 
whose stock was held in a pyramid which in- 
cluded more than one corporation would be con- 
sidered non-Aryan, European Textile Corpora- 
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tion in 1940 distributed all shares of Etexco to 
its four stockholders as a dividend in kind; 


(4) That, being persons of Jewish faith, the four 
stockholders then transferred their Etexco stock 
to Binder, an Aryan, who agreed to serve as 
apparent owner thereof in behalf of the bene- 
ficial owners, to preserve the property from Nazi 
seizure; and : 


(5) That Binder remained as the sole owner of ree- 
ord of the Etexco stock (except for 15 qualifying 
shares nominally held by three directors) from 
1940 to 1950 when Etexco was dissolved for. tax 
reasons, with all the assets, subject to all liabil- 
ities, to be transferred to Binder. ) 


Documents have been filed evidencing the deposit of 
7500 shares of ‘‘Dugaresa’’ stock by Etexco in a Yugo- 
slav bank. Claimants allege that the shares were regis- 
tered in 1946 with the Yugoslav Consulate General in 
Zurich, Switzerland, as required by Yugoslav law. The 
Yugoslav Government has confirmed the deposit and reg- 
istration in the name of Etexco with Binder as the owner. 
Additionally, there has been filed a certified statement 
from the Swiss Trust Company to the effect that during 
all of the year 1946 it held 485 shares of Etexco stock for 
Binder as owner with 15 additional shares in the names 
of director-nominees. Certified balance sheets of Etexco 
for 1944, 1945 and 1946 from the Swiss Trust Company 
also evidence ownership of 7500 shares of Dugaresa stock. 
As evidence of the relationship between claimants Ann 
Unger, Robert and Victor Anninger, Lise Haas and Edwin 
Binder, with respect to the Etexco stock, there have been 
filed photostatie copies of letters dated February 17 and 
19, 1941 addressed to Binder by the other four claimants 
in which they set forth the terms of their transfer to him 
of the Etexco shares to hold, not as owner in fact, but as 
ostensible owner. These letters bear the signature of 
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Edwin Binder in confirmation of the understanding which 
included an agreement that Binder would return the shares 
to the four owners upon demand. 

On the basis of the foregoing, the Commission concludes 
that Etexco owned 7500 shares of Dugaresa stock at the 
time the latter was taken by the Government of Yugo- 
slavia in 1945, and that Etexco in turn was then owned 
by Ann Unger, Robert and Victor Anninger and Lise Haas 
in equal shares. 

Claimants assert that under applicable Swiss law, Binder 
is sole owner of the shares, that is of the Dugaresa shares 
through his ownership of the Etexco shares, and that as 
a United States citizen he has standing to maintain this 
claim. Under American law, it is argued, Binder is a 
constructive trustee for predominantly American bene- 
ficiaries (one of the four, Lise Haas, not being a citizen), 
and that the legislative history of the International Claims 
Settlement Act of 1949 shows an intent to recognize in 
their entirety claims by ‘‘judicial trustees.’’ Additionally, 
it is also contended that there was a specific understand- 
ing by the negotiators of the Agreement of July 19, 1948 
between the United States Government and the Govern- 
ment of Yugoslavia that the ‘‘Binder-Haas”’ claim was 
to be recognized as part of a claim asserted by Binder 
on behalf of all four beneficial owners. 

As the claimants themselves have stated in their memo- 
randum concerning the eligibility of the Binder-Haas 
claim, the important point is to ascertain the real inten- 
tion of the parties (to the Yugoslav Claim Agreement of 
1948). It is our view that the claims encompassed by the 
Agreement are solely and exclusively claims of nationals 
of the United States on account of their direct and indirect 
interests in ‘‘property and rights and interests in and 
with respect to property’’ in Yugoslavia which were taken 
by the Government of Yugloslavia. Claimants eligible to 
participate in the fund are defined in Article 2 of the 
International Claims Settlement Act of 1949, sub-para- 
graph (c) of which provides that there are included claims 
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of nationals of the United States respecting property, and 
rights and interests in and with respect to property, which 
at the time of nationalization or other taking were— 


‘‘Indirectly owned by an individual within category 
(A) above, or by a juridical person within category (B) 
above, through interests direct or indirect in one or 
more juridical persons not within category (B) above, 
or otherwise.’’ | 


It cannot be accepted that the ostensible owner of the 
Etexco shares, Binder, was a ‘‘juridical trustee,’’ for 
clearly the relationship between Binder and the true 
owners of Etexeo did not create a juridical person ‘‘or- 
ganized under the laws of the United States, or a con- 
stituent state or other political entity whereof’’ as con- 
templated by the Act. We also understand that he could 
not be considered as a ‘‘juridical person’’ under the laws 
of Switzerland. It follows that those American nationals 
who at the time of the taking of Dugaresa indirectly owned 
as interest therein through Etexco, a juridical person not 
within category (B) because it was a Swiss corporation, are 
eligible claimants but non-nationals are not. The Com- 
mission, therefore, views this claim as one by the real 
or beneficial owners of the Etexco shares and not as a 
claim by Binder on his own behalf. 

Were the intent of the legislation and the definitions set 
forth therein such as to leave the question in doubt, the 
Commission finds ample support for its conclusion by ref- 
erence to the policy of the United States in its espousal 
of claims and international precedent. The following is 
quoted from Moore’s Arbitrations, p. 1353: 


‘‘The person who had ‘the right to the award’ must, 
it was further held, be considered as the real claim- 
ant by the Commission and whoever he might be, must 
‘prove himself to be a citizen’ of the government by 
which the claim was presented. Alvarez (U.S.) v 
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Mexico, July 4, 1868.’’ See also Wilt (U.S.) v. Vene- 
zuela, December 5, 1885, ibid 2246. 


Borchard in The Diplomatic Protection of Citizens 
Abroad, p. 634, states: 


‘It has been observed that the Commission will look 
behind the administrator or person acting in a rep- 
resentative capacity to determine the nationality of 
the real claimant or beneficiary although in some cases 
the investigation was limited to the citizenship of the 
person upon whom the injury was originally inflicted.’’ 


and at pp. 642-43: 


‘‘That the Department of State in its diplomatic sup- 
port of claims looks to the citizenship of the real or 
equitable owner of the claim as distinguished from 
the nominal or ostensible owner appears from sections 
on corporations, administrators and assignees.’’ 


The Commission, therefore, concludes that the claim 
of Lise Haas was not a claim of a national of the United 
States at the time of the taking of Dugaresa and was not 
settled by the Agreement of July 19, 1948, or within the 
jurisdiction of this Commission. 

For the foregoing reasons, the claims of Edwin Binder, 
individually, and of Lise Haas are denied. 

For the reasons stated in the Proposed Decision on the 
claim of Bernard E. Singer, Executor for the Estate of 
Otto Anninger, deceased, a copy of which is annexed, the 
Commission finds the value of the Dugaresa stock to be 
$95 per share. Accordingly, the value of the individual in- 
direct interests of Ann Unger, Robert and Victor Anninger 
in Dugaresa are found to have a value of $178,125 each. 


AWARD 


On the above evidence and grounds, this claim is denied 
in part and allowed in part, awards being hereby made 
to Ann Unger, Robert P. Anninger and Victor K. Anninger, 
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claimants, in the amount of $178,125 each, with interest 
thereon at 6% from December 20, 1945, the date of taking, 
to August 21, 1948, the date of payment by the Govern- 
ment of Yugoslavia, in the amount of $28,519,42 * to each. 

Awards have previously been made to claimants Ann 
Unger, Robert P. Anninger and Victor K. Anninger in 
Decision Nos. 1481, 1482 and 1483. 


Dated at Washington, D. C. 
November 26, 1954 
I hereby certify that the within is a true and correct 


copy of the original Prepared Decision on file with the 
Commission. 


(sEAL] 
Deputy Clerk of the Commission 


* For the Commission’s reasons for use of 1938 valua- 
tions, use of exchange rate of 44 to 1, and the allowance 
of interest, see the attached copy of its decision in the 
claim of Joseph Senser. 


142 Exhibit 10 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 
WASHINGTON, D. C. 


5 * ae * 


FINAL DECISION 


Thirty days have elapsed since the issuance of the 
Commission’s Proposed Decision in this claim and the 
claimants have filed objections thereto, with a brief in 
support thereof, and the Government of Yugoslavia has 
filed a brief as amicus curiae. 

At a hearing duly scheduled, counsel for the claimants 
presented argument in support of the objections, con- 
tending that the disallowance of the claims of Edwin ‘ae 
Binder and Lise Haas is erroneous in that: 
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a) it nullifies the understanding of the negotiators of 
the Yugoslav Agreement that the Binder-Haas claim 
was to be covered by and included under said 
Agreement; 


it frustrates the intention of Congress that said 
claim was to be satisfied by the Commission ; 


the Government is estopped to repudiate its repre- 
sentations to said claimants that said claim was 
covered by the Agreement and that clarifying legis- 
lation was therefore unnecessary. 


Additionally, claimants objected to the value placed upon 
the stock of ‘‘Dugaresa’’ and by reference, adopted the 
brief, evidence and argument submitted in the Matter 
of the Claim of Bernard E. Singer, Executor for the 
Estate of Otto Anninger, Deceased, Docket No. Y-390, De- 
cision No, 1474. 

The brief and argument of counsel are essentially the 
same as presented in the Claimants’ Memorandum Re- 
specting Eligibility of Edwin A. Binder—Lise Haas which 
was submitted with the claim. They will be considered 
at some length since they involve a construction of the 
terms of the Claims Agreement and the intention of its 
negotiators. It is first asserted that by a ‘‘side agree- 
ment’’ or ‘‘footnote’’ to the Yugoslav Claims Agreement 
of 1948 the parties thereto specifically agreed that the 
claim of Binder would be allowed in its entirety although 
it was known that one of the four beneficial owners, Lise 
Haas, was not a national of the United States. Upon 
examination, the so-called ‘‘side agreement’’ is found 
to be a letter of July 19, 1948 addressed to the Yugoslav 
Ambassador by the United States Secretary of State. 
While this unilateral document does list the Binder claim 
as one of a number deemed and understood to have been 
fully settled and discharged by reason of the Yugoslav 
Claims Agreement, the Commission does not view the 
letter as an agreement, nor as evidence of the intention 
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of the United States and Yugoslav negotiators of the 
agreement that the claims listed therein be allowed as 
adjudicated claims. It is noted that the letter here in- 
volved prefaces the statement of understanding with pe 
specific proviso: 


‘Without prejudice to the free exercise of such 
authority and discretion as may be vested in any 
agency that may be established or otherwise desig- 
nated by the Government of the United aates to 
adjudicate claims, ***’’ 


Despite this reservation to this Commission of the free 
exercise of authority and discretion, counsel for the 
claimants takes the position that the Commission would 
have no jurisdiction other than to grant the claim. (tran- 
script p. 13). The legislative history of the International 
Claims Settlement Act of 1949, whereby Congress set 
up the procedures for adjudication of the Yugoslav 
claims, does not provide support for that position. In 
reviewing and explaining the Claims Agreement to the 
members of Congress, Mr. Jack B. Tate, Acting Legal 
Adviser, Department of State, said (pp. 7 and 13, Hear- 
ings before the House Committee on Foreign Affairs, 
Sist Congress, on H.R. 4406) : 


‘‘You must realize that those claims have in no way 
been adjudicated, and it is not anticipated that the 
claims, when adjudicated will be found valid to the 
extent of 100% of the amount claimed.’’ 


* * * * * * * * / # 


‘‘As to the validity of his claim, I would not like to 
say here, because that is the purpose of the estab- 
lishment of the Commission, to get these claims 
adjudicated, and I would not like to anticipate that 
adjudication.’’ 


Counsel for claimants next asserts that it was the in- 
tention of Congress that this claim was to be satisfied 
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or allowed in its entirety. The references to legislative 
history are not always directly in point, since the Com- 
mission is charged with the consideration of claims under 
an executive agreement, the Yugoslav Claims Agreement 
of 1948, while the action of Congress relates to the Inter- 
national Claims Settlement Act of the following year. 
Be that as it may, Congress, in providing for this Com- 
mission and its procedure, was well aware that it could 
do nothing to modify the Agreement which had already 
been entered into and was valid without Congressional 
aproval. As Congressman Javits stated (at p. 28 of the 
House Hearings — see also the remarks of Chairman Kee 
and Congressman Ribicoff at pp. 44 and 51): 


‘<*** here is an agreement in which the House and 
Senate do nothing whatever. We are completely 
precluded. JI just wanted to make that clear of 
record.’’ 


Irrespective of the power of Congress with regard to 
the terms of the Agreement, it is conceded that some 
indication as to the intention of the United States nego- 
tiators may be found in an examination of the legislative 
history of the International Claims Settlement Act. 

With respect to the meaning of the term ‘‘juridical 
person,’’ as found in the Agreement, the House Hearings 
provide the following statement by Mr. Samuel Herman, 
Office of the Legal Adviser, Department of State, in an- 
swer to a question by Congressman Javits in which he ‘‘as- 
sumed’’ that the term ‘‘means corporations or trustees’’: 


p. (30) 


“If you go into Article 2 of the Agreement itself, 
you will see that ‘juridical persons’ in (B), for ex- 
ample, are referred to as those ‘organized under the 
laws of the United States or other political entity 
thereof’ *** We also, accept the proposition that 
in the absence of an American juridical person organ- 
ized under American laws, only the individual rights 
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of American beneficial owners are covered.”’ (Empha- 
sis supplied) : 


In this claim the Comission finds no ‘‘juridical person’’ 
organized under the laws of the United States or other 
political entity thereof. Instead, we find only a mere 
agency, for it is admitted that the owners of Etexco 
stock requested Binder to serve as apparent owner to 
preserve their property from Nazi seizure. 

It is correct, as counsel for claimants cited in his 
memorandum and brief, that Congressman Javits per- 
sisted in his questions on the assumption that there could 
be a ‘‘juridical’’ trustee under the definition of the Agree- 
ment. However, counsel has not quoted the complete 
answer of Mr. Herman, which apparently was in reference 
to the claim herein. In its entirety his answer was (p. 31): 


‘‘That, I think, is the fact in at least one claim of 
which we are aware, of which we have knowledge in 
the State Department. I do not want to state my 
personal view on this in any way that would bind 
the Commission in adjudicating a claim, should a 
claim containing that feature come up before the 
Commission, but my general feeling has been that the 
legal title, if it is held by an American national, 
covers the beneficial interest under the trustee, if 
the beneficial interests are substantially American. * 
(Emphasis supplied) 


The Commission does not view such a qualified, personal 
expression of opinion by one member of the State De- 
partment as conclusive as to the intent of the negotiators 
of the Agreement, nor such a representation by an official 
of the United States Government as to work an estoppel. 
The International Claims Settlement Act of 1949 itself 
reserves to this Commission the sole responsibility for 
adjudication of these claims: | 
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‘‘The action of the Commission in allowing or denying 
any claim under this Act shall be final and conclusive 
on all questions of law and fact and not subject to 
review by the Secretary of State or any other official, 
department, agency, or establishment of the United 
States, or by any court by mandamus or otherwise.’’ 


The Commission is directed, by that Act, to apply the 
terms of the applicable agreement, utilizing such portions 
of the negotiating history of the Agreement as it deems 
legally significant in the ascertainment of intent and 
meaning, and thereafter, if necessary to decision, to apply, 
in order, the applicable provisions of international law, 
justice, and equity. The Commission utilized all of the 
foregoing criteria in its Proposed Decision on this claim 
and found no ground for departure from the traditional 
policy of our government with respect to the espousal of 
the claims of non-nationals. Upon careful consideration 
of the arguments of claimants’ counsel, and review of all 
the record in this claim, the Commission reasserts the 


position taken in such Proposed Decision with respect 
to the claims of Edwin A. Binder and Lise Haas. As 
stated in the House Hearings (supra) by a representative 
of the State Department: 


‘‘This is an Agreement that covers a large category 
of claims over a certain period for American na- 
tionals who were American nationals at the time the 
wrong ocurred, because that is the principle of inter- 
national law. We can only espouse claims American 
in origin *** They are American in origin if the man 
was an American at the time the property was (1) 
nationalized, or (2) otherwise taken.’’ 


Accordingly, the Commission hereby adopts its Pro- 
posed Decision as it Final Decision herein, with the fol- 
lowing exception: 

For the reasons set forth In the Matter of the Claim 
of Bernard E. Singer, Executor for the Estate of 
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Otto Anninger, Deceased, Docket No. Y-390, Decision 
No. 1474, the fair and reasonable value of the stock 
of ‘‘Dugaresa’’ at the time of taking is found to be 
$105 per share rather than the lesser amount set forth 
in the Proposed Decision. ! 


Therefore, in full and final disposition of the claim, 
awards are hereby made to Ann Unger, Robert P. Annin- 
ger, and Victor K. Anninger, claimants, each in the amount 
of $196,875, with interest to each in the amount of 
$31,521.46. 


Dated at Washington, D. C. 
December 30, 1954 


I hereby certify that the within is a true and correct 
copy of the original Final Decision on file with the 
Commission. 

/s/ A. C. CoatEs 
Deputy Clerk of the Commission 
[SEAL] 


Exhibit 11 


DEPARTMENT OF STATE 
WASHINGTON 


In reply refer to L/E 


December 14, 1954 


Foreign Claims Settlement Commission, 
Tariff Building, 

F Street between 7th & 8th Streets, N.W., 
Washington, D. C. 


Sirs: 


Reference is made to the claim of Edwin A. Binder 
and Lise Haas, Docket No. Y-1036, before the Foreign 
Claims Settlement Commission. 
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In this connection the Department transmits to you 
a copy of the letter of November 30, 1954 from the 
attorney for the claimant. Copies of the enclosure and 
exhibits to this letter, as well as of a new brief of De- 
cember 3, 1954, are understood to be in the Commis- 
sion’s hands. 

The Department appreciates, of course, that the matter 
of adjudicating on the claim involved here is solely one 
for the Commission. The Department requests that in 
its deliberations on the claim the Commission give ap- 
propriate consideration to the statements made at various 
times by the Department representatives, Mr. Covey T. 
Oliver, Mr. Monroe Karasik and Mr. Samuel Herman, 
with respect to this claim. 


Very truly yours, 


For the Acting Secretary of State: 
Srantey D. Merzcrr 
Stanley D. Metzger 
Assistant Legal Adviser for 
Economic Affairs 
Enclosure: 
From Mr. Raoul Berger, 
November 30, 1954. 


* * * * * * * * * * 


152 Answer 
[Filed December 28, 1955] 
First DEFENSE 


The complaint fails to state a cause of action. 


Sreconp DEFENSE 


Answering specifically the numbered paragraphs of 
the complaint, defendants aver: 


1. Admit the allegations contained in par. (1), except 
that section 4(b) of the International Claims Settlement 
Act of 1949 (22 U.S.C. § 1623(b), 64 Stat. 13) provides 


+ 


a 
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that ‘‘the action of the Commission in allowing or deny- 
ing any claim under this chapter shall be final and con- 
clusive on all questions of law and fact and not subject to 
review by the Secretary of State or any other official, de- 
partment, agency, or establishment of the United States 
or by any court or mandamus’’, and that consequently the 
a court has no jurisdiction to entertain the present complaint. 


. As to par. (2) deny knowledge or information as to 
the date when plaintiff allegedly became a citizen of the 
United States. 


3. Admit allegations contained in par. (3) and (4). 


4, Admit the allegations contained in par. (5) except 
that the correct statement as to the compensability of 
claims should read as follows: 

‘““The claims of nationals of the United States. 
include those respecting property ..., which at ie time 

‘ of nationalization or other taking were: | 


(A) directly owned by an individual who at such time 
was a national of the United States; : 


(B) directly owned by a juridical person organized 
under the laws of the United States, or a constit- 
uent state or other political entity thereof, twenty 
percent or more of any loss of the outstanding 
securities of which were at such time owned by 
individual nationals of the United States, directly, 
or indirectly through interests in one or more 
juridical persons of whatever nationality, or other- 
wise; or 


(C) indirectly owned by an individual within cate- 
gory (A) above, or by a juridical person within 
category (B) above, through interest, direct, or 
indirect in one or more juridical persons not with- 
in eategory (B) above, or otherwise. 


5. Admit allegations contained in par. (6), (7) and (8) 
except that the correct date of confiscation of the prop- 
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erty of ‘“‘DUGARESA’”’ by the Government of Yugoslavia 
was December 20, 1945 and not November 20, 1945. 


6. Deny allegations contained in par. (9) with respect 
to the intentions of the negotiators of the Yugoslav Claims 
Agreement of 1948 to provide full settlement of, and full 
compensation for the entire DUGAREHSA claim of Binder 
and that the claim was intended to be a compensable claim 
in its entirety. 


7. Deny all allegations contained in par. (10), and spe- 
cifically deny that the interest of the plaintiff was men- 
tioned in a list of claims which were deemed settled and 
discharged by the Agreement. The letter of July 19, 
1948, addressed to the Ambassador of Yugoslavia by the 
Secretary of State contains the following text pertinent 
to the claim of Edwin Binder: 

‘‘Without prejudice to the free exercise of such author- 
ity and discretion as may be vested in any agency that may 
be established or otherwise designated by the Government 
of the United States to adjudicate claims, the Government 
of the United States confirms that during the course of 
negotiations leading up to the execution of the agreement 
with the Yugoslav Government regarding pecuniary claims 
of the United States and its nationals, claims of the fol- 
lowing named persons with respect to the property and 
rights and interests in and with respect to the enterprises 
hereinafter set forth and to the extent indicated, were 
considered, and that it 1s deemed and understood by the 
Government of the United States that the obligations of 
the Government of the Federal People’s Republic of Yugo- 
slavia to such persons with respect to such property and 
any rights and interests in and with respect to such enter- 
prises, direct or indirect through interests in one or more 
juridical persons of whatever nationality, or otherwise, 
at least to the extent indicated, and all debt obligations of 
such persons, direct or indirect, have been and are for- 
ever fully settled and discharged by and by reason of the 
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aforesaid agreement; provided, however, that nothing here- 
in contained is intended to mean or shall be construed as 
meaning that other claims in addition to those hereafter 
listed are not similarly and forever fully settled and dis- 
charged by and by reason of the aforesaid agreement, 
it being expressly understood that the following list is 
partial only: | 


Interest 

Claimant Enterprise Claimed 

Otto Anninger D. D. Domace 14% 
Robert P. Anninger Tvornice Predeaja 
Victor K. Anninger I Tkanja Pamuka 


Ann A. Unger Duga Resa 
Erna Svadron 

George Anninger 

Ada Werber-Laslo 

Edwin A. Binder, directly 

and indirectly through 

ETEXCO A.G., or otherwise . . 


8. Deny the allegations contained in par. (11) with re- 
spect to the contention that the Department of State 
advised Congress of the facts stated in paragraphs (9) 
and (10) of the plaintiff’s complaint. Deny knowledge 
and information sufficient to have a belief as to the re- 
remaining allegations contained in par. (11). 

9, Admit allegations contained in par. (12), (13), and 
(14), except that no statements were made by officials of 
the Department of State that the Binder-Haas claim was 
compensable despite the non-citizenship of plaintiff. 


FOR A SEPARATE AND DISTINCT AFFIRMATIVE 
DEFENSE TO THE COMPLAINT HEREIN, THE 
DEFENDANTS ALLEGE: 


10. That under section 4(b) of the nIternational Claims 
Settlement Act of 1949 actions of the Commission in al- 
lowing or denying claims are final and not subject to re- 
view by this or by any court. 
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11. That Proposed and Final Decision No. 1535 of the 
Commission with respect to the claim of the plaintiff 
passed upon all objections and contentions now alleged in 
the complaint, including the allegations that the Agree- 
ment between Yugoslavia and the United States of July 
19, 1948, excepted the plaintiff from the general require- 
ment of citizenship. The Commission found in Proposed 
and Final Decision No. 1535, that the claims listed in the 
letter of July 19, 1948, to the Yugoslav Ambassador con- 
tained the proviso that the statements therein are made 
without prejudice to the free exercise of. the authority and 
direction of the Commission having jurisdiction to ad- 
judicate the claims. In addition, the claim of the plaintiff 
is not even mentioned in the aforesaid letter. Mentioned 
is only the claim of ‘‘Edwin A. Binder, directly or in- 
directly through ETEXCO A.G., or otherwise.’’ While 
the claim of Edwin A. Binder as a so-called trustee has 
been disallowed, because he was found to have been a 
mere agent of the beneficial owners, awards to three 
beneficial owners have been made to each in the amount 
of $196,875 plus interest to each in the amount of $31,521.46. 
The plaintiff’s claim, not having met the requirements of 
the Yugoslav Claims Agreement of 1948 as to United States 
nationality, had to be denied. This denial was made not 
only on the basis of the aforesaid Agreement, but fol- 
lowing the well settled principle of international law, and 
also a long established policy of the Department of State 
according to which claims of aliens against foreign gov- 
ernments are not espoused by the Government of the 
United States. 

12. The letter of July 19, 1948, addressed to the Yugo- 
slav Ambassador, is in the nature of a release granted by 
the Government of the United States to the Government 
of Yugoslavia with respect to a limited number of claims. 
Through this release the Government of Yugoslavia was 
assured that the claimants listed in the letter were con- 
sidered when the Agreemnt of July 19, 1948, was con- 
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cluded and signed. The Government of Yugoslavia would 
have used the letter if these same claimants would have 
appeared before a foreign commission with identical claims 
as shareholders of foreign (British, Swiss, French, ete.) 
corporations. The letter precluded the Swiss corpora- 
tion ETEXCO A.G. from appearing as a claimant before 
a Swiss-Yugoslav Commission for the settlement of claims 
with respect to the DUGARESA enterprise. However, 
nothing in this letter precluded the defendant Commis- 
sioners from exercising their authority in adjudicating 
the Binder claim. The adjudication was contemplated 
and foreseen in the very preamble of the letter, and the 
Commission was not only entitled, but duty-bound to in- 
vestigate the claim and to determine its validity and 
extent under the applicable principles of international 
law, justice and equity (22 USC 1623). The opinions of 
worein officials of the State Department cited in Exhibits 
6, 6a and 7 by the plaintiff, that the claim was considered 
when the Claims Agreement was being negotiated, were 
equally not binding upon the Commission. However, the 
qualified opinions of these officials do not state that the 
claim of the plaintiff was in any way adjudicated by the 
negotiators; they only state that Edwin Binder’s claim 
was considered by the negotiators. The claim has also 
been considered by the Commission and was disallowed 
to the extent that the claim was determined to be a claim 
of Binder’s principals, and not of Binder as an agent. 
One of the principals did not qualify as a claimant, because 
she did not meet the nationality requirements. Through 
this action Binder’s claim was allowed in favor of three 
of his four principals whom he represented, and dis- 
allowed as to one (the plaintiff). 

13. That after the Proposed Decision was issued aie. 
ant requested a hearing, which was held on December 14, 
1954, and that he filed prior and after the hearing ob- 
jections, exceptions, new evidence and supplementary 
briefs, all based upon the same issues she is now raising 
before the Court. These issues have been discussed and 
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fully determined in the Commission’s Final Decision of 
December 30, 1954. The amount of the award was in- 
creased to the three claimants who have been United 
States nationals from $178,125 each to $196,875 each plus 
interest, due to the fact that the shares of stock of the 
DUGARESA enterprise had been revaluated. However, 
the denial of the plaintiff’s claim was affirmed by the 
Final Decision for the reasons set forth above. 

14. That section 6 of the Act, as amended (22 USC 1625) 
provides that ‘‘the Commission shall complete its affairs 
in connection with the settlement of United States-Yugo- 
slav claims arising under the Yugoslav Claims Agreement 
of 1948 not later than December 31, 1954.”’ 

15. That the claim filed by plaintiff with the Commis- 
sion arose under the aforesaid Agreement, as is conceded 
by plaintiff, and consequently this Commission has no 
further power, authority or jurisdiction to entertain such 
a claim, nor has it any power, authority or jurisdiction 
to render a new decision of any such claim. 


WuHuereroreE, having fully answered, defendants demand 
judgment together with the costs of this suit. 


/s/ Leo A. Rover 
Leo A. Rover, 
United States Attorney. 
/s/ Outver Gascu 
Oliver Gasch, 
Assistant United States 
Attorney. 
/s/ Frank H. STRICKLER 
Frank H. Strickler, 
Assistant United States 
Attorney. 
/s/ Roserr L. Toomey 
Robert L. Toomey, 
Assistant United States 
Attorney. 


* * 
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159 Amendment of Complaint 
[Filed March 9, 1956] 


Plaintiff hereby amends her complaint in this action 
in the following respects: 


1. The words ‘‘FIRST COUNT”’ are inserted as a 
heading just prior to the heading ‘‘Parties and Juris- 
diction’’ on page 1. 


2. On page 6, just after paragraph 18 and before the 
prayer for relief, the following is added: 


SECOND COUNT 


19. Plaintiff realleges the allegations of paragraphs 
1-16 above as fully as though physically set forth in 
this Second Count. 


Constitutional Rights 


20. Plaintiff has a right, under the Fifth Amendment 
to the Constitution of the United States, to share in the 
Yugoslav Claims Fund and for compensation for the 
satament and release of her claim. 


Fiscoer, Wis & PANzER 
ita for Plaintiff — 


eee R. M. Panzer 


* * o * 
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Answer to Amendment of Complaint 
[Filed March 12, 1956] 


Srconp DEFENSE 


20. The allegation contained in paragraph 20 of the 
complaint is a conclusion of law which defendants are 
not required to answer. If answer be required, however, 
the said allegation is denied. 


/s/ Leo A. Rover 

Leo A. Rover 

United States Attorney 

/s/ Outver GascH 

Oliver Gasch 

Assistant United States Attorney 
/s/ Frank H. Srrickier 

Frank H. Strickler 

Assistant United States Attorney 
/s/ Rosert L. Toomey 

Robert L. Toomey 

Assistant United States Attorney 


* * * * * * * * * 
162 Motion for Preliminary Injunction 
[Filed March 12, 1956] 

Plaintiff moves that, pending the final hearing and 
determination of this action, this Court issue a prelim- 
inary injunction restraining defendant Humphrey and his 
agents or employees from making any payments out of 
the Yugoslav Claims Fund which would reduce that fund 
to an amount less than $228,396.46, which is the amount 
fixed by the other three defendants (acting as the Foreign 
Claims Settlement Commission) as attributable to an 
eligible award based on a property interest identical with 
that of plaintiff. The ground for this motion is that if 
defendant Humphrey exhausts the funds now in the Yugo- 
slav Claims Fund, this case will become moot and plain- 
tiff will be deprived of the opportunity to vindicate her 
claim since, as is shown by the verified complaint, the 
Yugoslav Claims Fund is the only source from which 
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plaintiff’s claim can be paid. If she cannot recover from 
that fund, she cannot recover at all. No undue incon- 
venience or loss will be caused to defendants, but irrep- 
arable injury will be caused to plaintiff if a preliminary 
injunction is not issued by this Court. 

This Motion for Preliminary Injunction has not been 
filed prior to this time because no monies have been paid 
out of the Yugoslav Claims Fund pending the final dis- 
position of the case of de Vegvar v. Gillilland, decided 
favorably to the Government on December 22, 1955: by 
the Court of Appeals for the District of Columbia Circuit. 
That case involved the Yugoslav Claims Agreement as 
does the case at bar, although the cases present different 
issues. 

The Supr eme Court is expected to act on a petition Por 
certiorari in the de Vegvar case at any time. If the Court 
denies certiorari, thus finally terminating the litigation, 
defendant Humphrey will be free to pay out the monies 
contained in the Yugoslav Claims Fund. The protective 
power of this Court is sought against precipitate action 
by defendants before plaintiff’s rights can be determined 
in this action. ! 


FISCHER, WILLIS & PANZER 
1735 De Sales Street, N. W. 
W. esis sole DC. 


Irving R. M. Panzer | 


* % « * * * * 


Motion to Dismiss or in the Alternative for 
Summary Judgment 


[Filed July 6, 1956] 


Come now defendants by their attorney, the United 
States Attorney, and move the Court to dismiss the 
complaint upon the ground that the Court lacks jurisdic- 
tion of the subject matter of this action. In the alterna- 
tive, defendants move the court to enter summary judg- 
ment in their favor upon the ground that there are no 
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genuine issues of material fact and they are entitled to 
judgment as a mattetr of law. 


/s/ OLIVER GascH 
Oliver Gasch, 
United States Attorney. 
/s/ Epwarp P. TroxeLu 
Edward P. Troxell, 
Principal Assistant 
United States Attorney. 
/s/ Frank H. SrrickLer 
Frank H. Strickler, 
Assistant Umted States 
Attorney. 
/s/ Rosert L. Toomey 
Robert L. Toomey, 
Assistant Umted States 
Attorney. 
Attorneys for Defendants. 


* * * * * * * * * 
233 Cross-Motion for Summary Judgment 
[Filed September 27, 1956] 


Plaintiff moves for summary judgment on the ground 
that there are no genuine issues of material fact and she 
is entitled to judgment as a matter of law. 


FISCHER, WILLIS & PANZER 
1735 De Sales Street, N. W. 
Washington, D. C. 

Attorneys for Plaintiff. 


LS a eee E24 gtGaw abe Aves we 4 
Irving R. M. Panzer 


Laurence S. Fordham 


* * * * 
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Oral Ruling of the Court 
[Filed February 20, 1957] 


THE COURT: (Pine, J.) I think the case has been 
fully argued. J am aware of the problems involved and 
I am ready to rule, gentlemen. ; 

I am of the opinion that this claim does not come with- 
in any of the classes of permissible claimants; that: the 
Court does not have jurisdiction by virtue of the Act of 
Congress; and that there is no showing of any constitu- 
tional deprivation of the kind suggested by Judge Wash- 
ington in the de Vegvar case. 3 

Under those circumstances the motion for summary 
judgment should be granted to the defendants, and. the 
motion for summary judgment of the plaintiff should be 
denied. 


* * * * * * * * * 


Order 
[Filed January 29, 1957] 


This cause having come on to be heard on the defend- 
ants’ motion to dismiss or in the alternative for sum- 
mary judgment and the plaintiff’s cross motion for sum- 
mary judgment and the Court having considered the 
pleadings filed herein together with the exhibits and the 
oral argument of counsel for the plaintiff and defendants, 
it is this 29th day of January, 1957, 


OrvERED that the defendants’ motion to dismiss be grant- 
ed on the ground that this Court lacks jurisdiction of the 
subject matter of this action, and the complaint is hereby 
dismissed, and it is 


FURTHER ORDERED that the plaintiff’s motion for sum- 
mary judgment be and the same is hereby denied with 
eosts to the defendants, and it is 


FurTHER ORDERED that the Secretary of the Treasury 
of the United States be and he is hereby enjoined for 
a period of two weeks from the date hereof from making 
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payments out of the Yugoslav Claims Fund, which would 
reduce the total amount in such fund to less than $228,- 
396.46 in order that the plaintiff may make application 
to the United States Court of Appeals for the District of 
Columbia Circuit for a continuation of the injunctive relief 
granted herein until final disposition of her appeal in 
that Court. 
/s/ Davip A. Pine, Judge. 


* * bd * M * * * * * 
261 Notice of Appeal 
[Filed February 7, 1957] 


Notice is hereby given this 7th day of February, 1957, 
that plaintiff Lise Haas appeals to the United States 
Court of Appeals for the District of Columbia Circuit 
from the judgment of this Court entered on the 29th day 
of January, 1957 in favor of defendants against plaintiff. 


Irving R. M. Panzer, 
Attorney for Plaintiff. 
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APPENDIX B 


INTERNATIONAL CLAIMS SETTLEMENT ActT or 1949, 
64 Srar. 12, 22 U.S.C. 1621 et seq. 


AN ACT 


To provide for the settlement of certain claims of the Gov- 
ernment of the United States on its own behalf and on 
behalf of American nationals against foreign govern- 
ments. ! 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That this Act may be cited as the “International 
Claims Settlement Act of 19497’. 


Sec. 2. For the purposes of this Act— 


(a) The term ‘‘person’’ shall include an individual, 
partnership, corporation, or the Government of the United 
States. : 


(b) The term ‘‘United States’? when used in a geo- 
graphical sense shall include the United States, its Terri- 
tories and insular possessions, and the Canal Zone. | 


(c) The term ‘‘nationals of the United States’’ includes 
(1) persons who are citizens of the United States, and (2) 
persons who, though not citizens of the United States, owe 
permanent allegiance to the United States. It does not 
inelude aliens. | 


(d) The term ‘‘Yugoslav Claims Agreement of 1948”’ 
means the agreement between the Governments of the 
United States of America and of the Federal People’s 
Republic of Yugoslavia regarding pecuniary claims of the 
United States and its nationals, signed July 19, 1948. 


Src. 3. (a) There is hereby established in the Depart- 
ment of State a commission to be known as the Interna- 
tional Claims Commission of the United States (hereinafter 
referred to as the ‘‘Commission’’) and to be composed of 
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three persons, to be appointed by the President by and with 
the advice and consent of the Senate. One of such mem- 
bers shall be designated by the President as the Chairman 
of the Commission and each shall receive compensation 
at the rate of $15,000 per annum. Two members of the 
Commission shall constitute a quorum for the transaction 
of business. Any vacancy that may occur in the member- 
ship of the Commission shall be filled in the same manner 
as in the ease of an original appointment; Provided, That 
in the event of the death, resignation, absence, or disability 
of a member, the President may designate an acting mem- 
ber from among persons in the judicial or in the executive 
branch of the Government (including employees of the 
Commission), who possess the qualifications prescribed by 
this subsection, to temporarily perform without additional 
compensation the duties of the member until a successor 
is appointed or the absence or disability of the member 
shall cease. 


(b) The principal office of the Commission shall be in 
the District of Columbia. The Secretary of State, in ac- 
cordance with the provisions of the civil-service laws and 
the Classification Act of 1923, as amended, upon the recom- 
mendation of the Commission, may appoint and fix the 
compensation of an executive director, and of officers, at- 
torneys, investigators, and other employees. 


(ec) The Commission may prescribe such rules and 
regulations as may be necessary to enable it to carry out 
its functions, and may delegate functions to any member, 
officer, or employee of the Commission. The President may 
fix a termination date for the authority of the Commission, 
and the terms of office of its members under this Act. Any 
member of the Commission may be removed by the Secre- 
tary of State, upon notice and hearing, for neglect of duty, 
or malfeasance in office, but for no other cause. Not later 
than six months after its organization, and every six months 
thereafter, the Commission shall make a report, through 
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the Secretary of State, to the Congress concerning its op- 
eration under this Act. The Commission shall, upon com- 
pletion of its work, certify in duplicate to the Secretary 
of State and to the Secretary of the Treasury the following: 
(1) A list of all claims disallowed; (2) a list of all claims 
allowed, in whole or in part, together with the amount of 
each dlaim and the amount awarded thereon; and (3) a 
copy of the decision rendered in each ease. 


Sec. 4 (a) The Commission shall have sotiediction to 
receive, examine, adjudicate, and render final decisions 
with respect to claims of the Government of the United 
States and of nationals of the United States included 
within the terms of the Yugoslav Claims Agreement of 
1948, or included within the terms of any claims agreement 
hereafter concluded between the Government of the United 
States and a foreign government (exclusive of governments 
against which the United States declared the existence of 
a state of war during World War II) similarly providing 
for the settlement and discharge of claims of the Govern- 
ment of the United States and of nationals of the United 
States against a foreign government, arising out of the 
nationalization or other taking of property, by the agree- 
ment of the Government of the United States to accept from 
that government a sum in en bloc settlement thereof. _ In 
the decisions of claims under this Act, the Commission shall 
apply the following in the following order: (1) The provi- 
sions of the applicable claims agreement as provided in 
this subsection; and (2) the applicable principles of inter- 
national law, justice, and equity. 


(b) The Commission shall give public notice of the 
time when, and the limit of time within which, claims may 
be filed, with notice shall be published in the Federal 
Register. In addition, the Commission is authorized and 
directed to mail a similar notice to the last-known address 
of each person appearing in the records of the Department 
of State as having indicated an intention of filing a claim 
with respect to a matter concerning which the Commission 
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has jurisdiction under this Act. All decisions shall be 
upon such evidence and written legal contentions as may 
be presented within such period as may be prescribed there- 
for by the Commission, and upon the results of any inde- 
pendent investigation of cases which the Commission may 
deem it advisable to make. Each decision by the Com- 
mission pursuant to this Act shall be by majority vote, 
and shall state the reason for such decision, and shall 
constitute a full and final disposition of the ease in which 
the decision is rendered. 


(c) Any member of the Commission, or any employee 
of the Commission, designated in writing by the Chairman 
of the Commission, may administer oaths and examine 
witnesses. Any member of the Commission may require 
by subpoena the attendance and testimony of witnesses, 
and the production of all necessary books, papers, docu- 
ments, records, correspondence, and other evidence, from 
any place in the United States at any designated place of 
inquiry or of hearing. The Commission is authorized to 
contract for the reporting of inquiries or of hearings. 
Witnesses summoned before the Commission shall be paid 
the same fees and mileage that are paid witnesses in the 
courts of the United States. In case of disobedience to a 
subpoena, the aid of any district court of the United States, 
as constituted by chapter 5 of title 28, United States Code 
(28 U.S.C. 81 and the following), and the United States 
court of any Territory or other place subject to the juris- 
diction of the United States may be invoked in requiring 
the attendance and testimony of witnesses and the produc- 
tion of such books, papers, documents, records, correspond- 
ence, and other evidence. Any such court within the 
jurisdiction of which the inquiry or hearing is carried on 
may, in case of contumacy or refusal to obey a subpena 
issued to any person, issue an order requiring such person 
to appear or to give evidence touching the matter in ques- 
tion; and any failure to obey such order of the court may 
be punished by such court as a contempt thereof. 
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(d) The Commission may order testimony to be taken 
by deposition in any inquiry or hearing pending before it 
at any stage of such proceeding or hearing. Such depo- 
sitions may be taken, under such regulations as the Com- 
mission may prescribe, before any person designated by 
the Commission and having power to administer oaths. 
Any person may be compelled to appear and depose, and 
to produce books, papers, documents, records, correspond- 
ence and other evidence in the same way as witnesses may 
be compelled to appear and testify and produce document- 
ary evidence before the Commission, as hereinabove pro- 
vided. If a witness whose testimony may be desired to be 
taken by deposition be in a foreign country, the deposition 
may be taken, provided the laws of the foreign country 
so permit, by a consular officer, or by an officer or employee 
of the Commission, or other person commissioned by the 
Commission, or under letters rogatory issued by the Com- 
mission. Witnesses whose depositions are taken as au- 
thorized in this subsection, and the persons taking the same, 
shall severally be entitled to the same fees as are paid for 
like services in the courts of the United States. 2 


(e) In addition to the penalties provided in title 18, 
United States Code, section 1001, any person guilty of any 
act, as provided therein, with respect to any matter under 
this Act, shall forfeit all rights under this Act, and, if 
payment shall have been made or granted, the Commission 
shall take such action as may be necessary to recover the 
same. ! 


(f) In connection with any claim decided by the Com- 
mission pursuant to this Act in which an award is made, 
the Commission may, upon the written request of the claim- 
ant or any attorney heretofore or hereafter employed by 
such claimant, determine and apportion the just and rea- 
sonable attorney’s fees for services rendered with respect 
to such claim, but the total amount of the fees so deter- 
mined in any case shall not exceed 10 per centum of the 
total amount paid pursuant to the award. Written evidence 
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that the claimant and any such attorney have agreed to the 
amount of the attorney’s fees shall be conclusive upon the 
Commission: Provided however, That the total amount 
of the fees so agreed upon does not exceed 10 per centum 
of the total amount paid pursuant to the award. Any fee 
so determined shall be entered as a part of such award, 
and payment thereof shall be made by the Secretary of 
the Treasury by deducting the amount thereof from the 
total amount paid pursuant to the award. Any agreement 
to the contrary shall be unlawful and void. The Commis- 
sion is authorized and directed to mail to each claimant in 
proceedings before the Commission notice of the provisions 
of this subsection. Whoever, in the United States or else- 
where, pays or offers to pay, or promises to pay, or re- 
ceives on account of services rendered or to be rendered 
in connection with any such claim, compensation which, 
when added to any amount previously paid on account of 
such services, will exceed the amount of fees so determined 
by the Commission, shall be guilty of a misdemeanor, and, 


upon conviction thereof, shall be fined not more than $5,000 
or imprisoned not more than twelve months, or both, and 
if any such payment shall have been made or granted, the 
Commission shall take such action as may be necessary to 
recover the same, and, in addition thereto, any such person 
shall forfeit all rights under this Act. 


(g) The Attorney General shall assign such officers and 
employees of the Department of Justice as may be neces- 
sary to represent the United States as to any claims of 
the Government of the United States with respect to which 
the Commission has jurisdiction under this Act. Any and 
all payments required to be made by the Secretary of the 
Treasury under this Act pursuant to any award made by 
the Commission to the Government of the United States 
shall be covered into the Treasury to the eredit of mis- 
cellaneous receipts. 


(h) The Commission shall notify all claimants of the 
approval or denial of their claims, stating the reasons and 
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grounds therefor, and if approved, shall notify such claim- 
ants of the amount for which such claims are approved. 
Any claimant whose claim is denied, or is approved for less 
than the full amount of such claim, shall be entitled, under 
such regulations as the Commission may prescribe, to a 
hearing before the Commission, or its duly authorized 
representatives, with respect to such claim. Upon such 
hearing, the Commission may affirm, modify, or revise its 
former action with respect to such claim, including a denial 
or reduction in the amount theretofore allowed with respect 
to such claim. The action of the Commission in allowing 
or denying any claim under this Act shall be final and con- 
elusive on all questions of law and fact and not subject to 
review by the Secretary of State or any other official, de- 
partment, agency, or establishment of the United States 
or by any court by mandamus or otherwise. 


(i) The Commission may in its discretion enter an 
award with respect to one or more items deemed to 


have been clearly established in an individual claim while 
deferring consideration and action on other items of the 
same claim. 


(j) The Commission shall comply with the wrouiious 
of the Administrative Procedure Act of 1946 exept as 
otherwise specifically provided by this Act. 


Sec. 5. The Commission shall, as soon as possible, and 
in the order of the making of such awards, certify to the 
Secretary of the Treasury and to the Secretary of State 
copies of the awards made in favor of the Government of 
the United States or of nationals of the United States 
under this Act. The Commission shall certify to the Sec- 
retary of State, upon his request, copies of the formal 
submissions of claims filed pursuant to subsection (b) ‘of 
section 4 of this Act for transmission to the foreign govern- 
ment concerned. 


Sec. 6. The Commission shall complete its affairs in 
connection with settlement of United States-Yugoslav 
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claims arising under the Yugoslav Claims Agreement of 
1948 not later than four years following the effective date 
of this Act: Provided, That nothing in this provision shall 
be construed to limit the life of the Commission, or its au- 
thority to act on future agreements which may be effected 
under the provisions of this legislation. 


Sec. 7. (a) Subject to the limitations hereinafter pro- 
vided, the Secretary of the Treasury is authorized and 
directed to pay, as prescribed by section 8 of this Act, an 
amount not exceeding the principal of each award, plus 
accrued interest on such awards as bear interest, certified 
pursuant to section 5 of this Act, in accordance with the 
award. Such payments, and applications for such pay- 
ments, shall be made in accordance with such regulations 
as the Secretary of the Treasury may prescribe. 


(b) There shall be deducted from the amount of each 
payment made pursuant to subsection (c) of section 8, as 
reimbursement for the expenses incurred by the United 
States, an amount equal to 3 per centum of such payment. 
All amounts so deducted shall be covered into the Treasury 
to the credit of miscellaneous receipts. 


(c) Payments made pursuant to this Act shall be made 
only to the person or persons on behalf of whom the award 
is made, except that— 


(1) if such person is deceased or is under a legal 
disability, payment shall be made to his legal rep- 
resentative: Provided, That if the total award is 
not over $500 and there is no qualified executor or 
administrator, payment may be made to the person 
or persons found by the Comptroller General of the 
United States to be entitled thereto, without the ne- 
cessity of compliance with the requirements of law 
with respect to the administration of estates; 


(2) in the case of a partnership or corporation, 
the existence of which has been terminated and on 


ee: a a 2 
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behalf of which an award is made, payment shall 
be made, except as provided in paragraphs (3) and 
(4), to the person or persons found by the Comp- 
troller General of the United States to be entitled 
thereto; 


(3) if a receiver or trustee for any such partner- 
ship or corporation has been duly appointed by a 
court of competent jurisdiction in the United States 
and has not been discharged prior to the date of 
payment, payment shall be made to such receiver 
vr trustee in accordance with the order of the court; 


(4) if a receiver or trustee for any such partner- 
ship or corporation, duly appointed by a court of 
competent jurisdiction in the United States, makes 
an assignment of the claim, or any part thereof, 
with respect to which an award is made, or makes 
an assignment of such ward, or any part thereof, pay- 
ment shall be made to the assignee, as his interest 
may appear; and 


(5) in the ease of any assignment of an sad 
or any part thereof, which is made in writing and 
duly acknowledged and filed, after such award is 
certified to the Secretary of the Treasury, payment 
may, in the discretion of the Seeretary of the Treas- 
ury, be made to the assignee, as his interest may 
appear. 


(d) Whenever the Secretary of the Treasury, or the 
Comptroller General of the United States, as the case 
may be, shall find that any person is entitled to any such 
payment, after such payment shall have been received by 
such person, it shall be an absolute bar to recovery by any 
other person against the United States, its officers, agents, 
or employees with respect to such payment. 

(e) Any person who makes application for any sich 
payment shall be held to have consented to all the provi- 
sions of this Act. 





84 


(f) Nothing in this Act shall be construed as the as- 
sumption of any liability by the United States for the pay- 
ment or satisfaction, in whole or in part, of any claim on 
behalf of any national of the United States against any 
foreign government. 


Sec. 8. (a) There are hereby created in the Treasury 
of the United States (1) a special fund to be known as the 
Yugoslav Claim Fund; and (2) such other special funds 
as may, in the discretion of the Secretary of the Treasury, 
be required, each to be a claims fund to be known by the 
name of the foreign government which has entered into 
a settlement agreement with the Government of the United 
States as described in subsection (a) of section 4 of this 
Act. There shall be covered into the Treasury to the credit 
of the proper special fund all funds hereinafter specified. 
All payments authorized under section 7 of this Act shall 
be disbursed from the proper fund, as the case may be, 
and all amounts covered into the Treasury to the credit 
of the aforesaid funds are hereby permanently appropri- 
ated for the making of the payments authorized by section 
7 of this Act. 


(b) The Secretary of the Treasury is authorized and 
directed to cover into— 


(1) the Yugoslav Claims Fund the sum of $17,- 
000,000 being the amount paid by the Government 
of the Federal People’s Republic of Yugoslavia pur- 
suant to the Yugoslav Claims Agreement of 1948; 


(2) a special fund created for that purpose pur- 
suant to subsection (a) of this section any amounts 
hereafter paid, in United States dollars, by a foreign 
government which has entered into a claims settle- 
ment agreement with the Government of the United 
States as described in subsection (a) of section 4 of 
this Act. 
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(c) The Secretary of the Treasury is authorized and 
directed out of the sums covered into any of the funds 
pursuant to subsection (b) of this section, and after mak- 
ing the deduction provided for in section 7 (b) of this Act— 


(1) to make payments in full of the principal of 
awards of $1,000 or less, certified pursuant to section 
3) of this Act; 


(2) to make payments of $1,000 on the shins 
of each award of more than $1,000 in principal amount, 
certified pursuant to section 5 of this Act; 


(3) to make additional payments of not to exceed 
25 per centum of the unpaid principal of awards in 
the principal amount of more than $1,000; 


(4) after completing the payments prescribed by 
paragraphs (2) and (3) of this subsection, to make 
payments, from time to time in ratable proportions, 
on account of the unpaid principal of all awards in 
the principal amount of more than $1,000, according 
to the proportions which the unpaid principal of 
such awards bear to the total amount in the fund 
available for distribution at the time such payments 
are made; and 


(5) after payment has been made of the principal 
amounts of all such awards, to make pro rata pay- 
ments on account of accrued interest on such awards 
as bear interest. 


(d) The Secretary of the Treasury, upon the concur- 
rence of the Secretary of State, is authorized and directed, 
out of the sum covered into the Yugoslav Claims Fund 
pursuant to subsection (b) of this section, after completing 
the payments of such funds pursuant to subsection (¢) of 
this section, to make payment of the balance of any sum 
remaining in such fund to the Government of the Federal 
People’s Republic of Yugoslavia to the extent required 
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under article 1 (ce) of the Yugoslav Claims Agreement of 
1948. The Secretary of State shall certify to the Secretary 
of the Treasury the total cost of adjudication, not borne 
by the claimants, attributable to the Yugoslav Claims 
Agreement of 1948. Such certification shall be final and 
conclusive and shall not be subject to review by any other 
official, or department, agency, or establishment of the 
United States. 


Sec. 9. There is hereby authorized to be appropriated, 
out of any money in the Treasury not otherwise appropri- 
ated, such sums as may be necessary to enable the Com- 
mission to earry out its functions under this Act. 


Approved March 10, 1950. 


Section 10, ApMINISTRATIVE ProcepurE Act or 1946, 60 
Srat. 237 et seq., 5 U.S.C. 1001 et seq. 


Sec. 10 (5 U.S.C. 1009) Except so far as (1) statutes 
preclude judicial review or (2) agency action is by law 
committed to agency discretion.—(a) Right of Review.— 
Any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be entitled 
to judicial review thereof. 


(b) Form and Venue of Action.—The form of proceed- 
ing for judicial review shall be any special statutory re- 
view proceeding relevant to the subject matter in any 
court specified by statute or, in the absence or inadequacy 
thereof, any applicable form of legal action (including 
actions for declaratory judgments or writs or prohibitory 
or mandatory injunction or habeas corpus) in any court 
of competent jurisdiction. Agency action shall be subject 
to judicial review in civil or criminal proceedings for 
judicial enforcement except to the extent that prior, ade- 
quate, and exclusive opportunity for such review is pro- 
vided by law. 
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(c) Reviewable Acts—Every agency action made re- 
viewable by statute and every final agency action for which 
there is no other adequate remedy in any court shall be 
subject to judicial review. Any preliminary procedural, 
or intermediate agency action or ruling not directly re- 
viewable shall be subject to review upon the review of the 
final agency action. Except as otherwise expressly re- 
quired by statute, agency action otherwise final shall be 
final for the purposes of this subsection whether or not 
there has been presented or determined any application 
for a declaratory order, for any form of reconsideration, 
or (unless the agency otherwise requires by rule and pro- 
vides that the action meanwhile shall be Crayon 4 for an 
appeal to superior agency authority. 


(d) Interim Relief.—Pending judicial review any agency 
is authorized, where it finds that justice so requires, to 
postpone the effective date of any action taken by it. Upon 
such conditions as may be required and to the extent neces- 
sary to prevent irreparable injury, every reviewing court 
(including every court to which a case may be taken on 
appeal from or upon application for certiorari or other 
writ to a reviewing court) is authorized to issue all neces- 
sary and appropriate process to postpone the effective 
date of any agency action or to preserve status or rights 
pending conclusion of the review proceedings | 


(e) Seope of Review.—So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or ap- 
plicability of the terms of any agency action. It. shall 
(A) compel agency action unlawfully withheld or unreason- 
ably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in ac- 
cordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
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jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required 
by law; (5) unsupported by substantial evidence in any 
ease subject to the requirements of §$7 and 8 or other- 
wise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing de- 
terminations the court shall review the whole record or 
such portions thereof as may be cited by any party, and 
due account shall be taken of the rule of prejudicial error. 
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QUESTIONS PRESENTED 


In the opinion of the appellees, the following questions are 
presented: 

1. Whether the provisions of the International Claims Set- 
tlement Act, as interpreted in this Court’s decisions in de Veg- 
var v. Gillilland, 97 U.S. App. D. C. 126, 228 F. 2d 640, certi- 
orari denied, 350 U.S. 994, and Dayton v. Gillilland, C. A. D. C. 
No. 13,340, decided February 14, 1957, preclude jurisdiction 
over the subject matter of this action. 

2. Whether the Yugoslav Claims Agreement of 1948 ef- 
fected an immediate and unconditional discharge of Yugo- 
slavia’s obligations to appellant with respect to that country’s 
confiscation of appellant’s property. 

3. Whether the United States Government, in exercising its 
rights to release the claim of an individual against a foreign 
government, which claim this Government has espoused at the 
request of the claimant, thereby becomes liable to compensate 
the claimant in the amount of the claim. 

4. Whether, assuming governmental liability for the release 
of a claim, the claimant is restricted to the mode of redress 
provided by Congress. 
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Questions presented 
Counterstatement of the case 


1. The Yugoslav Claims Agreement of 1948 and the International . 


Claims Settlement Act of 1949 


2 Appellant's! Claim. ccs awe euisSeeecosetesu wee oes 


3. Proceedings in the district court 
Statute and Executive Agreement involved 
Summary of argument 
Argument. 


THtKOGUCtION + 22h on ee ee ee ee i 
I. This Court’s decisions in de Vegvar v. Gillilland and Dayton 


v. Gillilland establish that the courts have no jurisdiction 
to review the action of the Foreign Claims Settlement Com- 


mission in denying appellant’s claim __--__--__-__-_-__- 
A. Appellant’s contention that she is entitled to judicial | 
review because her claim against Yugoslavia was | 
released and thus “taken” by the United States if : 


foreclosed by the Commission’s final and unreview- 


able determination that her claim was not in fact : 


settled by the Agreement 
B. The de Vegvar decision establishes that the Commis- 


sion’s denial of appellant’s claim, based upon its in- 3 


terpretation of the provisions of the Agreement, was 
not an act in excess of its jurisdiction such as to 
permit judicial intervention 


II. Congress clearly intended that Section 4 (h) of the Inter- © 


national Claims Settlement Act of 1949 preclude judicial 
review of all matters arising under the Act and the Yugo- 
slav Claims Agreement of 1948 
III, In any event, there is no merit to appellant’s contentions 
that her rights under the Fifth Amendment have been vio- 
lated and that she is therefore entitled to judicial review__ 
A. The Foreign Claims Settlement Commission cor- 
rectly ruled that appellant’s claim against Yugo- 
slavia was not released by the Yugoslav Claims 
Agreement of 1948 
B. Even if the Agreement effected a discharge of Yugo- 
slavia’s obligation to appellant, this did not consti- 
tute a taking of her property giving rise to a right 
to compensation enforceable in this Court 
Conclusion 


pho owman 





IV 


CITATIONS 


Cases: 
American & European Agencies, Inc. v. Gillilland, D. C. D. 


C. 
No. 247-55, decided May 25, 1956, appeal pending, C. A. 


Butte, A. d P. Ry. Co. v. United States, 290 U. S. 127 
Comegys v. Vasse, 1 Pet. (U. 8.) 193 
Dayton v. Gillilland, D. C. D. C., C. A. No. 1037-55, decided May 2, 
1956, affirmed, —— U. S. App. D. C. ——, 
D. C. No. 13,340, decided February 14, 1957 _ 
9, 10, 11, 12, 13, 15, 16, 19, 20, 30, 33 
de Vegvar v. Gillilland, D. C. D. C., C. A. No, 1188-55, decided June 
13, 1955, affirmed, 97 U. S. App. D. C. 126, 228 F. 2d 640, certio- 
rari denied, 350 U. S. 994 
1, 2, 9, 10, 11, 12, 13, 15, 16, 17, 18, 19, 20, 21, 29, 33 
de Vegvar, Charles v. Gillilland, D. C. D. C., C. A. No. 1189-55, per 
stipulation 
Frelinghuysen v. Key, 110 U. S. 68 
Gray v. United States, 21 C. Cls. 340 
La Abra Silver Mining Co. v. United States, 175 U. S. 423. 
Meade v. United States, 2 C. Cls. 224, affirmed on other grounds, 


National School of Aeronautics, Inc. v. United States, —— C. Cls. 
——, decided June 5, 1956 
Sokitch v. Gillilland, D. C. D. C. C. A. No. 1256-55, decided May 


Z. & F. Assets Corp. v. Hull, 72 App. D. C. 234, 114 F. 2d 464, 
affirmed on other grounds, 311 U. S. 470 
Constitution, Statute, and Executive Agreement: 
Constitution of the United States: Fifth Amendment 
International Claims Settlement Act of 1949 (64 Stat. 12, eft 
seq.) : 
Section 2 (a) (22 U. S. C. 1621 (a)) 
Section 2 (c) (22 U. S. C. 1621 (c)) 
Section 4 (a) (22 U. S. C. 1623 (a)) 
Section 4 (b) (22 U. S. C. 1623 (b)) 
Section 4 (h) (22 U. S. C. 1623 (h) ) 
10, 13, 14, 18, 19, 20, 21, 22, 
Section 5 (22 U.S. C. 1624) 
Section 6, as amended (22 U.S. C., Supp. II, 1625) 
Section 7 (a) (22 U.S. C. 1626 (a)) 
Section 7 (f) (22 U. S. C. 1626 (f)) 


BSa BB Sexes 








v 


Constitution, Statute, and Executive Agreement—Continued 


Yugoslav Claims Agreement of 1948 (62 Stat. 2658 et seq.) : 
PORNO tet ete ntinennnen nee meee eeen 
Dg: SRE ROR Res en OED Gen Oe MN er Rep err ee 
ATUIOCNS FD C8) soon n eco se cesses eeesenncesesesoS oe sec cee es eced 
Article al. (CD )essseces success ewoene cw cane ceusenesece 
ATticle: 1 \(@) nao aan Se cee eae eseeuceassce cease 3, 1%, 
SE, a ee I OE TIE Ie Fe TE 
ATHICIO 2) (CO) noo 2 an see Sa a ee a ee 
Bt eh Sf, ae a re ee Der eet eT eran 
ASTICIONS ae Hoo see Soe See ee ee ee eee, 3, 
Articlé 9 ()) a-s.s-<2ss-2 eco eseesan nesses e ee nsoce cas 3, 

Borchard, Diplomatic Protection of Citizens Abroad (1915): 
pp. SG (gs Sf a a ee en EO REN! 

Ps. (SUG scan esas ccbeeaaSencaseeeeass eseta wa cacescweena 
DD. OtO33 Gi wcoceaense ek ceedsceeecseetemasesseen cp cesacsd 
Di iO lances ate San oaee Sees l ook wae eee eeeseheoenee 


1 | ee eee ES Ra eee PES rie or en. 
D.. BeSaccwesane Keone cosas aL eaesewee saeco ec oee ee 
Sg oe ay | ee ee Ee ey ee eee 
BeCCtON: 154. 2a fhe eee eee ss Se es 


05 Cone: Ret; S840 anos scones cece eoweseecessnaeecoccoseseeed 
05. Cong ROG. S810 aoe nn ees ase ben Cea docemensaeaees 


O5:\Cone: Ret: S85eo-a-acnssssc5ecescesen ess seceacscoessece 


95: Cong; ‘Ret: 8800-04 se cece ceca cece edbeas eeSawee cee ; 
Bek oO Oise Thee) Neen waa ee ine aan eaeaaan aaa 


Federal Rules of Civil Procedure, Rule 15 (a)------_-----___- 





A 
N ro Bro wk 


Ld 
a) 


Hearings before the House Committee on Foreign Affairs on H. R.. 


4406, Slst Cong., 1st Sess. : 


oP » 


44 


ee ¥ 


"4 


+»? 


?¥ 


<q et 


a ars 


v¢t 





Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13728 


LisE Haas, APPELLANT 
v. 


Georce M. Humpurey, SECRETARY OF THE TREASURY, WHIT- 
NEY GILILLAND, PEARL CARTER Pace, AND Henry J. Cay, 
CoNSTITUTING THE ForEIGN CLaims SETTLEMENT CoMMIS- 
SION OF THE UNITED STATES, APPELLEES 


APPEAL FROM AN ORDER OF THE DISTRICT COURT FOR THB 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This appeal is the fourth and last in the series of cases 
before this Court seeking judicial review of actions of the For- 
eign Claims Settlement Commission in disposing of claims 
against the Yugoslav Claims Fund. Two of those cases, de 
Vegvar v. Gillilland, 97 U.S. App. D. C. 126, 228 F. 2d 640, 
certiorari denied, 350 U. S. 994, and Dayton v. Gillilland, C. A. 
D. C. No. 13,340, decided February 14, 1957, have already been 
decided by this Court in favor of the present appellees. The 
third case, American & European Agencies, Inc. v. Gillilland, 
C. A. D. C. No. 13,447, has been set down for oral argument 
on the same day on which this appeal has been scheduled for 
argument. Due to this Court’s familiarity with the detailed 
provisions of the Yugoslav Claims Agreement of 1948 (62 Stat. 
2658, et seg.; J. A. 9-17) and the International Claims Settle- 


(1) 
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ment Act of 1949 (64 Stat. 12, et seqg., 22 U.S. C. 1621-27; 
J. A. 75-86), the following summary of the provisions of the 
Agreement and the Act will be limited to those provisions 
most pertinent to this appeal. For a summary of other pro- 
visions, we respectfully refer the Court to pages 1-5 of the 
Brief for Appellees in the American & European case.* 

1. The Yugoslav Claims Agreement of 1948 and the Inter- 
national Claims Settlement Act of 1949—The Yugoslav 
Claims Agreement of 1948, aimed at “effecting an expeditious 
and equitable settlement of claims of the United States of 
America and its nationals against Yugoslavia” (Preamble, 
J. A. 9-10), provided for the payment by Yugoslavia to the 
United States Government of $17,000,000, “in full settlement 
and discharge of all claims of nationals of the United States 
against the Government of Yugoslavia on account of the na- 
tionalization and other taking by Yugoslavia of property” 
occurring between September 1, 1939, and the date of the 
Agreement (Article 1 (a) and (b), J. A. 10). The “claims of 
nationals of the United States” referred to in Article 1 were 
defined to include claims respecting property indirectly owned, 
through interests in “juridical persons” or otherwise, by an 
individual who was a national of the United States at the time 
of such nationalization or other taking, or by a “juridical per- 
son organized under the laws of the United States,” or of a 
political subdivision thereof, “twenty percent or more of any 
class of the outstanding securities of which were at such time 
owned by individual nationals of the United States” (Article 2, 
J. A. 11). The Agreement specifically provided that the 
“claims of nationals of the United States to which reference 
is made in Article 1 of this Agreement do not include claims 
of individual nationals of the United States who did not pos- 
sess such nationality at the time of the nationalization or other 
taking, which claims shall be subject to compensation by the 
Government of Yugoslavia, either by direct negotiations be- 
tween that Government and the respective claimants or under 
compensation procedures prescribed by Yugoslav law” (Ar- 
ticle 3, J. A. 11). 


7 Counsel for appellant has been furnished copies of the Briefs for Appel- 
lees in the de Vegvar, Dayton and American & European cases. 
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Claims arising under the Agreement were to be adjudicated 
by an agency to be established or designated by the United 
States Government, and the Fund distributed “in accordance 
with such methods of distribution as may be adopted by the 
Government of the United States” (Articles 1 (c), 8, and 9 (b), 
J. A. 10, 14-16). Article 9 (b) provided that, “in the interest 
of protecting the Government of Yugoslavia from the possible 
assertion through third countries, or otherwise, of claims fall- 
ing within the scope of this Agreement,” the United States 
Government would supply the Yugoslav Government with 
certified copies of the formal submissions made by claimants 
to the adjudicative agency and of the corresponding awards 
made; in addition, the United States Government agreed to 
make available to Yugoslavia, at its request, certified copies of 
transcripts of proceedings before the agency and of documents 
submitted to it (J. A. 15-16). Article 8 provided that “any 
determinations with respect to the validity or amounts of indi- 
vidual claims which may be made by the agency established or 
otherwise designated by the Government of the United States 
to adjudicate such claims shall be final and binding” (J. A. 
14). The balance, if any, of the $17,000,000 Fund remaining 
after adjudication and distribution was to be returned to the 
Government of Yugoslavia (Article 1 (c), J. A. 10). 

The International Claims Settlement Act of 1949 established 
the International Claims Commission within the Department 
of State and gave it “jurisdiction to receive, examine, adjudi- 
cate, and render final decisions with respect to claims of. the 
Government of the United States and of nationals of the United 
States included within the terms of the Yugoslav Claims Agree- 
ment of 1948” or of any similar future agreement? (Sec. 4 (a), 
22 U. 8. C. 1623 (a); App. B 77). The Act defined the term 
“person” as including “an individual, partnership, corporation, 
or the Government of the United States” (Sec. 2 (a), 22 U.S.C. 
1621 (a); App.B75). “Nationals of the United States” whose 
claims were subject to the Act were defined as including “(1) 


? The functions and jurisdiction of the International Claims Commission 
were transferred to the Foreign Claims Settlement Commission by Reorgan- 
ization Plan No. 1 of 1954, effective July 1, 1954 (19 F. R. 3985). 
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persons who are citizens of the United States, and (2) persons 
who, though not citizens of the United States, owe permanent 
allegiance to the United States. It does not include aliens” 
(See. 2 (c), 22 U.S. C. 1621 (ce) ; App. B 75). 

In reaching its decisions, the Commission was to “apply the 
following in the following order: (1) The provisions of the 
applicable claims agreement as provided in this subsection; 
and (2) the applicable principles of international law, justice, 
and equity” (Sec. 4 (a), 22 U. S. C. 1263 (a); App. B. 77). 
The decisions of the Commission were to “constitute a full 
and final disposition of the case in which the decision is ren- 
dered” (Sec. 4 (b), 22 U. S. C. 1623 (b); App. B 77-78). 
The Act further provided that the “action of the Commission 
in allowing or denying any claim under this Act shall be final 
and conclusive on all questions of law and fact and not subject 
to review by the Secretary of State or any other official, de- 
partment, agency, or establishment of the United States or 
by any court by mandamus or otherwise” (Sec. 4 (h), 22 
U.S. C. 1623 (h); App. B 81). 

Section 5 of the Act (22 U.S. C. 1624) directed the Commis- 
sion, inter alia, to “certify to the Secretary of State, upon his 
request, copies of the formal submissions of claims filed * * * 
for transmission to the foreign government concerned” (App. 
B 81). Section 7 (f) (22 U. 8. C. 1626 (f)) provided that 
“nothing in this Act shall be construed as the assumption of 
any liability by the United States for the payment or satis- 
faction, in whole or in part, of any claim on behalf of any 
national of the United States against any foreign government” 
(App. B 84). Section 6, as amended (22 U.S. C., Supp II, 
1625), directed the Commission to complete its affairs with 
respect to Yugoslav claims not later than December 31, 1954; 


* Appendix B contains the original provisions of Section 6 (pp. 81-82). 
As amended, this section reads as follows: 

The Commission shall complete its affairs in connection with settle 
ment of United States-Yugoslav claims arising under the Yugoslav 
Claims Agreement of 1948 not later than December 31, 1954: Pro- 
vided, That nothing in this provision shall be construed to limit the 
life of the Commission, or its authority to act on future agreements 
which may be effected under the provisions of this legislation. 








¢« @¢ 


Aas 


« FY 


Fae 


vor 


vt 


ve 


5 


2. Appellant’s claim—Appellant, not an awardholder but 
one of the 671 claimants whose claims before the Commission 
were denied, set forth the following allegations in her complaint 
(J. A. 1-8): 

The Yugoslav Government confiscated the properties of a 
Yugoslav corporation known as “Dugaresa” in 1945 (Par. 6, 
J. A. 3). Prior to 1940, one-third of the shares of Dugaresa 
were owned by Etexco A. G., a Swiss corporation; Etexco, in 
turn, was wholly owned by European Textile Corporation, an 
American corporation; and the shares of European Textile 
Corporation were owned in equal amounts by appellant: Haas 
and three other persons, Robert Anninger, Victor Anninger, 
and Frederick Unger, all of whom were “non-Aryans” under 
the Nazi “Aryan” laws. In order to avoid confiscation of the 
Dugaresa interests under these laws, European Textile Cor- 
poration, in 1940, distributed the stock of Etexco A. G. to ap- 
pellant and her three co-owners, and they in turn caused their 
shares of Etexco A. G. to be transferred in August 1940 to Ed- 
win A. Binder, who was an “Aryan” and an American citizen. 
From that date until 1950, when Etexco A. G. was dissolved, 
Binder held the shares in his own name under an agreement 
specifying that he was to hold the shares and exercise all 
powers as a shareholder for the equal benefit of the four trans- 
ferors (Pars. 6,7, J. A.3). | 

At the time of the Yugoslav confiscation of Dugaresa in 
1945, Binder, the two Anningers and Unger were all citizens 
of the United States; appellant Haas, however, was not, and 
did not acquire United States citizenship until 1952 (Pars. 2, 
8, J. A. 1, 4). Documents submitted to the Department of 
State in 1946, 1947 and 1948, including a formal claim for 
compensation based on the taking of Dugaresa, set forth the 
interests and citizenship status of Binder, Haas, the Anningers 
and Unger (Par. 8, J. A. 4; see Exhs. 2 and 3, J. A. 17-36), 

Paragraphs 9, 10 and 11 of the complaint consisted in large 
part of appellant’s interpretations of documents attached to the 
complaint. Paragraph 9 stated that at the time of the nego- 
tiation of the Yugoslav Claims Agreement of 1948, the above 
facts were fully known to the negotiators, who were alleged to 
have intended to “provide for full settlement of, and full com- 
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pensation for. the entire Dugaresa claim, * * * which was to 


be considered a United States claim in its entirety.” Appel- 
lant’s interest “was intended, in the Agreement and in separate 
documents constituting side agreements to the Agreement, to 
be 2 compensable claim” (Par. 9, J. A.4). Contemporaneously 
with the signing of the Agreement, “the United States gave 
Yugoslavia a release of claims which were specifically consid- 
ered by the negotiators and were deemed settled and discharged 
by the Agreement. Specifically enumerated as one of those 
claims was the claim of Binder, including in full the interest 
of” appellant Haas * (Par. 10, J. A. 4). 

The Department of State thereafter “advised Congress of the 
facts stated in paragraphs 9 and 10” (Par. 11, J. A. 45), and 
also advised counsel for appellant that a proposed amendment 
to the bill (which became the International Claims Settlement 
Act of 1949) to make clear that her interest in Dugaresa was 
to be compensable, “was unnecessary in the light of the history 
of the negotiation of the Agreement as evidenced by memo- 
randum” (Par. 11, J. A. 5). Appellant, relying upon this 
representation, refrained from pressing her proposed amend- 
ment and so informed the Senate and House committees (Par. 
11, J. A.5; see Exh. 8, pp. 47-48). 

Following passage of the Act, Binder and the four transferors, 
jointly and severally, filed a claim with the Commission in 
the amount of $4,012,500 for the confiscation of their interests 
in Dugaresa (Par. 12, J. A.5). Inits Proposed Decision on this 
claim, the Commission denied that portion of the claim relating 
to appellant, solely on the ground of her non-citizenship at the 
time of confiscation * (Par. 14, J. A. 6; see Exh. 9, J. A. 49-55). 


*A copy of the purported “release”, which was in the form of a letter 
from the Secretary of State to the Yugoslav Ambassador, was attached 
to the complaint as Exhibit 4. J. A. 36-40. 

*The Proposed Decision, noting that Haas “was not a citizen of the 
United States when the claim was filed” (J. A. 50), concluded that her 
claim “was not a claim of a national of the United States at the time of 
the taking of Dugaresa and was not settled by the Agreement of July 19, 
1948, or within the jurisdiction of this Commission” (J. A. 54). The Com- 
mission agreed that “the important point is to ascertain the real intention of 
the parties (to the Yugoslav Claims Agreement of 1948)” (J. A. 52), and pro- 
ceeded to deal with the contention, among others, that there was “a specific 
understanding by the negotiators * * * that the ‘Binder-Haas’ claim was to 
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The Department of State thereafter sent a letter to the: Com- 
mission requesting that appropriate consideration be given to 
statements of three different State Department representatives 
which were “interpretations of the Agreement as making the 
Binder-Haas claim eligible for compensation despite the non- 
citizenship of Haas at the time of confiscation” (Par. 14, J. A. 
6; see Exh. 11, J. A. 61-62, and Exhs. 6, 6a and 7, J. A. 45-47). 
After hearing, the Commission issued its Final Decision on 
December 30, 1954, affirming the denial of the Binder and Haas 
claims ° (Pars. 12, 18, J. A. 5-6; see Exh. 10, J. A. 55-61). 
Appellant alleged that the Final Decision was “erroneous 
and in conflict with applicable law” because it was “contrary 
to the Agreement”, “contrary to side agreements to the Agree- 
ment’, and “contrary to the Act”—all of which were alleged to 
have been intended to include appellant’s claim as eligible for 
compensation—and further because the appellees were 
estopped to deny appellant’s eligibility (Par. 15, J. A. 6-7). 
Alleging that she was unable to obtain compensation from 
Yugoslavia for her claim “because the claim was settled and 
released by the United States and is therefore barred”, and that 
she had no adequate remedy at law (Pars. 17-18, J. A. 7), 
appellant demanded the following relief (J. A. 7-8): 


be recognized as part of a claim asserted by Binder on behalf of all four 
beneficial owners” (J. A. 52). The Commission stated its view that “the 
claims encompassed by the Agreement are solely and exclusively claims of 
nationals of the United States,” and that the only eligible claimants ‘were 
those defined in Article 2 (J. A. 52-53). It was held that Binder was not 
a “juridical trustee” and not within the class of eligible claimants, “for 
clearly the relationship between Binder and the true owners of Etexco did 
not create a juridical person ‘organized under the laws of the United States, 
or a constituent state or other political entity thereof’” (J. A. 53). : The 
Commission therefore viewed the claim “as one by the real or beneficial 
owners of the Etexco shares and not as a claim by Binder on his own 
behalf” (ibid.). The claims of both Binder and Haas were accordingly 
denied, and awards in the amount of $178,125 each, plus interest, were 
made to the Anningers and Unger (J. A. 54-55). 

°The Final Decision expressly adopted the Proposed Decision, with the 
exception of an increase in the amount of the awards to the Anningers: and 
Unger (J. A. 60-61). With respect to appellant’s argument that the Pro- 
posed Decision was contrary to the understanding of the negotiators that 
the Binder-Haas claim was to be covered by the Agreement, the Commissic-n 
ruled that the le.cer of July 19, 1948, a “unilateral document”, was neither 
an “agreement” nor evidence of any intention of the negotiators that the 
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(1) that the court enter a judgment declaring the 
Final Decision “to be contrary to law and null and 
void, and that [appellant’s] claim be declared to be 
eligible for compensation from the Yugoslav Claims 
Fund”; 

(2) that appellant’s claim “be certified by the Com- 
mission or by this Court” to appellant Humphrey for 
payment in the same amount as the awerd made to 
the Anningers and to Unger; 

(3) that appellee Humphrey be restrained pending 
final determination of this action from making pay- 
ments out of the Yugoslav Claims Fund which would 
reduce the Fund to an amount less than $228,396.46, 
the amount of appellant’s claim. 

3. Proceedings in the district court—The appellees filed 
their answer on December 28, 1955 (J. A. 62-68). On March 
9, 1956, appellant amended her complaint by adding an alle- 
gation that she had “a right, under the Fifth Amendment to 
the Constitution of the United States, to share in the Yugo- 
slav Claims Fund and for compensation for the settlement and 
release of her claim” (J. A. 69). Simultaneously with the fil- 
ing of appellees’ answer to this amendment (J. A. 70), appel- 
lant filed her motion for preliminary injunction (J. A. 70-71). 


claims listed therein be allowed as adjudicated claims (J. A. 56-57). In 
support of its position the Commission pointed to the “reservation to this 
Commission of the free exercise of authority and discretion” contained in 
the opening proviso of the letter (“Without prejudice to the free exercise of 
such authority and discretion as may be vested in any agency that may be 
established or otherwise designated by the Government of the United States 
to adjudicate claims, * * *”’), and also quoted statements of the Acting 
Legal Adviser of the Department of State before the House Committee on 
Foreign Affairs (“‘* * * those claims have in no way been adjudicated * * *’’) 
(J. A. 57). With regard to appellant’s contention that the Proposed Deci- 
sion frustrated a congressional intention that her claim be allowed, the 
Commission noted that Congress “was well aware that it could do nothing 
to modify the Agreement which had already been entered into and was 
valid without Congressional approval” (J. A. 56-58). LBinder’s status was 
found to be that of a mere agent rather than of a “juridical person” 
(J. A. 59). Noting that the Act itself reserved to the Commission the sole 
responsibility for adjudication of claims, the Commission ruled that noth- 
ing in the negotiating history of the Agreement served as a “ground for 
departure from the traditional policy of our government with respect to the 
espousal of claims of non-nationals” (J. A. 59-60). 
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Appellees thereafter moved to dismiss the complaint for lack 
of jurisdiction over the subject matter, or, in the alternative, 
for summary judgment (J. A. 71-72), and appellant cross- 
moved for summary judgment (J. A. 72). After hearing ar- 
gument on the cross-motions, Judge Pine, in an oral ruling, 
expressed his opinion “that this claim does not come within 
any of the classes of permissible claimants; that the Court 
does not have jurisdiction by virtue of the Act of Congress; 
and that there is no showing of any constitutional deprivation 
of the kind suggested by Judge Washington in the de Vegvar 
case”. The court accordingly granted appellees’ motion to dis- 
miss and denied appellant’s cross-motion for summary judg- 
ment (J. A. 73). A formal order to this effect was entered on 
January 29, 1957, which included an injunction restraining the 
Secretary of the Treasury for a period of two weeks from mak- 
ing payments out of the Fund which would reduce the total to 
an amount less than appellant’s claim, in order that appellant 
might apply to this Court for further injunctive relief pending 
appeal’ (J. A. 73-74). Notice of appeal was filed on Febru- 
ary 7, 1957 (J. A. 74). ! 


STATUTE AND EXECUTIVE AGREEMENT INVOLVED 


The provisions of the Yugoslav Claims Agreement of '1948 
and the International Claims Settlement Act of 1949 are 
printed at pages 9-17 of the Joint Appendix and eoiee® 75-86 
of Appendix B, respectively. 


SUMMARY OF ARGUMENT 


The complaint in this action was dismissed for lack of juris- 
diction of the subject matter on the authority of the non-re- 
viewability provisions of the International Claims Settlement 
Act of 1949 and this Court’s decision in the case of de Vegvar v. 
Gillilland, supra. That this ruling was correct has been con- 
firmed by the intervening decision in Dayton v. Gilliland, supra. 


7The need for a stay pending appeal has been obviated by the Joint 
Motion for Advancement of Oral Argument filed by the parties in this 
Court on March 1, 1957. As that Motion sets forth, appellee Humphrey 
has agreed not to make distributions from the Yugoslav Claims Fund: dur- 
ing the pendency of this action without first giving appellant twenty days’ 
advance notice. 
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The rulings in those two cases demonstrate that the statutory 
bar to judicial review of the actions of the Foreign Claims 
Settlement Commission in passing upon Yugoslav claims is 
of broad scope and effect, and precludes jurisdiction in the 
courts to consider the matters here asserted. Moreover, the 
decisions evidence this Court’s recognition that, due to the na- 
ture of the subject matter involved, claimants against the Fund 
have no judicially enforceable interests other than those cre- 
ated by statute, and that the statute created none. 
Appellant nevertheless claims a right to judicial review based 
upon a purported “release” and consequent “taking” of her 
claim, and upon alleged action by the Commission in excess 
of its jurisdiction. Both of these arguments are foreclosed by 
the de Vegvar and Dayton opinions. Under those decisions, 
the Commission’s determination that there was in fact no 
release is unreviewable, and therefore the contrary assumption 
is unavailable as the basis for a review of the Commission’s 
determination that the claim was not compensable. The ar- 
gument for review to require the Commission to stay within 
its jurisdiction is likewise barred, since it alleges no more than 
an error of law committed in the proper exercise of the Com- 
mission’s jurisdiction to interpret the Agreement. Appellant 
bases her argument in this regard upon the alleged intention 
of the negotiators that appellant’s specific claim be compen- 
sable, which intent, according to appellant, precludes the denial 
of her claim. In reality, she contends that if the Commission 
erred in interpreting the Agreement it exceeded its jurisdic- 
tion. A similar contention was authoritatively rejected in 
de Vegvar, where it was held that “errors in the making of a 
legal ruling” were not grounds for judicial intervention (228 
F. 2d at 642). 
_ Both of the foregoing arguments for judicial review are 
based upon appellant’s interpretation of the non-reviewability 
provision of the statute as intended to permit jurisdiction in 
the court below to hear her suit, and not upon any claim that 
the Act is unconstitutional if otherwise interpreted. This at- 
tempt to limit the intended scope of the non-reviewability 
clause of Section 4 (h) of the Act is flatly contradicted both by 
its plain terms and by the legislative history. The statute was 
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clearly intended to bar any and all access to the courts—even 
if a claim was “released” by the Agreement. 

In any event, appellant’s assertion that her claim was re- 
leased by the Agreement is without foundation. The provi- 
sions of the Agreement are clearly to the contrary, as is the 
letter of the Secretary of State upon which she relies to differ- 
entiate her case from those previously before this Court. The 
letter, phrased in conditional language, was no more than a 
listing of certain claims which had been espoused by this Gov- 
ernment in the negotiations, and was given to Yugoslavia for 
its protection against the espousal of the identical claims by 
other governments. It was not intended asa “release” of Yugo- 
slavia’s direct obligations to the individual claimants listed, in 
the event that their claims proved to be non-compensable un- 
der the terms of the Agreement. But even if such a release were 
effected, this did not give appellant the right to apply to the 
Commission for a share in the Fund, and then to transfer her 
claim to the courts if the Commission’s decision proved un- 
satisfactory. The Supreme Court has rejected the view that 
the release of a claim of this type constitutes a constitutionally 
compensable taking, and the very authorities relied upon by 
appellant hold that the rights of claimants whose claims are 
released are solely cognizable in the tribunal designated to 
adjudicate such claims. The decisions of such tribunals are 
final and binding and, as the district court held, not subject 
to judicial review. 

ARGUMENT 


Introduction 


In all four cases relating to the distribution of the Yugoslav 
Claims Fund which have reached this Court, the appeals have 
been from rulings by the district court that it was without 
jurisdiction of the subject matter of the complaints.* This 


*A total of eight such suits were filed in the district court against the 
present appellees; in each case, appellees were given judgment:on the 
ground of lack of jurisdiction. See, in addition to the present case, Edith 
de Vegvar v. Gillilland, C. A. No. 1188-55, decided June 13, 1955, affirmed, 
97 U. S. App. D. C. 126, 228 F. 2d 640, certiorari denied, 350 U. 'S. 994; 
Charles de Vegvar v. Gillilland, C. A. No. 1189-55, per stipulation; Dayton 
vy. Gillilland, C. A. No. 1087-55, decided May 2, 1956, affirmed, U.S. App. 


421090—57———-3 
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Court has affirmed the dismissal of the complaint in the two 
cases which it has thus far decided, de Vegvar v. Gulilland, 
supra, and Dayton v. Gillilland, supra. Despite the obvious 
lack of merit to the jurisdictional contentions of the various 
plaintiffs in these actions, as reflected in the opinions of this 
Court and of the district court, the Treasury Department con- 
cluded with regret not to make final payments from the Fund 
to deserving holders of certified awards while these cases were 
still in litigation. These payments have now been withheld for 
more than two years, despite the fact that, as this Court recog- 
nized in de Vegvar (228 F. 2d at 642), the very purpose of Con- 
gress in precluding judicial review of the Commission’s deter- 
minations was to permit “prompt distribution of the Fund and 
the ending of disputes between Yugoslavia and the United 
States.” 228 F. 2d at 642. It is hoped that a speedy and 
definitive affrmance of the dismissal of the complaint in this 
action will finally conclude the efforts of disappointed claimants 
to interfere with the orderly distribution of the Fund, and will 
permit the thus-far patient awardholders—who have no means 
of being reimbursed for their losses incident to the withholding 
of their awards—to receive at last their due. 


L This Court’s decisions in de Vegvar v. Gillilland and 
Dayton v. Gillilland establish that the courts have no juris- 
diction to review the action of the Foreign Claims Settle- 
ment Commission in denying appellant’s claim 


The court below dismissed appellant’s complaint on the 
ground that “this claim does not come within any of the 
classes of permissible claimants; that the court does not have 
jurisdiction by virtue of the Act of Congress; and that there 
is no showing of any constitutional deprivation of the kind 
suggested by Judge Washington in the de Vegvar case” (J. A. 
73). If there were any doubt of the correctness of this reliance 
upon this Court’s decision in de Vegvar v. Gillilland, supra, it 


D. C. ,— F2d ; Sokitch v. Gillilland, C. A. No. 1256-55, decided 
May 2, 1956; Block v. Gillilland, C. A. No. 1660-55, decided May 2, 1956; Stein 
y. Gillilland, C. A. No. 1661-55, decided May 2, 1956; American ¢ European 
Agencies, Inc. v. Gillilland, C. A. No. 247-55, decided May 25, 1956, appeal 
pending, C. A. D. C. No. 13,447. The Charles de Vegvar, Sokitch, Block and 
Stein cases have not been appealed. 
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has been dispelled by this Court’s decision in Dayton v. Gilli- 
land, supra, announced three weeks after Judge Pine’s oral 
ruling. | 

In the de Vegvar case, as here, this Court was called upon to 
interpret and apply the following provisions of the Interna- 
tional Claims Settlement Act of 1949: ! 


* * * Each decision by the Commission pursuant 
to this Act * * * shall constitute a full and final dis- 
position of the case in which the decision is rendered. 
[Section 4 (b).] 

* * * The action of the Commission in allowing or 
denying any claim under this Act shall be final and con- 
clusive on all questions of law and fact and not subject 
to review by the Secretary of State or any other official, 
department, agency. or establishment of the United 
States or by any court by mandamus or otherwise. 
[Section 4 (h).] 


It was held that Mrs. de Vegvar’s suit for review of the Com- 
mission’s denial of her claim was “barred by the statutory pro- 
hibition” (228 F. 2d at 642). “Errors in the result reached,” 
said the court, 


+ & & + t 


or errors in the making of a legal rul- 
ing—assuming such errors to have been made—are not 
grounds for judicial intervention in the face of the con- 
gressional fiat that the Commission’s determinations 
shall be free of judicial review. [Ibid.; emphasis 
added. ] 


In reaching this conclusion, the Court stated that “no doubt 
the provisions of Section 4 (h) do not bar certain types of 
judicial action” (zbid.; emphasis added), and it is upon this 
statement that appellant seizes to justify her continued efforts 
to secure review. A reading of the balance of this paragraph 
of the opinion reveals that her reliance is misplaced. Taking 
note of the Government’s assertions that “there are no con- 
stitutional or other reasons for inferring any limitations” upon 
the scope of Section 4 (h), and that “no constitutional rights 
were involved in the distribution of the Yugoslav Claims 
Fund” (ibid.), Judge Washington proceeded to indicate the 
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possible “types of judicial action” which the Court had in 
mind (zbid.): 

* * * We may assume for purposes of argument that 
the provisions of Section 4 (h) would probably not pre- 
vent judicial relief in the situation—to illustrate— 
where a claimant is denied consideration by reason of 
his race, creed or color. No violation of constitutional 
right is suggested here: plaintiff-appellant makes no 
contention, for example, that the United States has 
taken her property without paying for it. What hap- 
pened was that Yugoslavia took plaintiff’s property; 
the United States undertook to obtain moneys from 
Yugoslavia from which certain sorts of claims of United 
States nationals could be satisfied; a Commission was 
established to deal finally with such matters; plaintiff 
made a claim and was determined not to be in the class 
entitled to participate. * * * 


This statement clearly indicates, we submit, an acceptance 
of the general intendment of the propositions quoted from the 
Government’s brief: that the very nature of the Yugoslav 
Claims Fund precludes the existence of any constitutional 
rights in claimants gua claimants. The Court assumed, argu- 
endo, that Section 4 (h) would not preclude judicial review of 
violations of constitutional rights residing in claimants by vir- 
tue of their status as citizens or “persons”, rather than by vir- 
tue of their status as claimants against the Yugoslav Claims 
Fund, citing as an example the right to the equal protection 
of the laws. At the same time, the Court rejected the notion 
that the distribution of the Fund could give rise to any consti- 
tutional due process objections based upon asserted property 
rights. 

The reasons assigned by the court for the sweeping statutory 
denial of jurisdiction—a prohibition which would have been 
largely ineffective if claimants had property rights in the Fund 
subject to judicial vindication—support this view (ibid.) : 


* * * The legislative history of that section shows 
that Congress intended this prohibition to be of broad 
scope and effect. Congress knew that if each claim- 
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ant could take his claim to the courts the Fund could 
not safely be distributed until every last litigation had 
been terminated. Considerations of both domestic and 
foreign policy called for the prompt distribution of the 
Fund and the ending of disputes between Yugoslavia 
and the United States. [Emphasis added.] 


The decision in Dayton v. Gillilland confirms this reading 
of de Vegvar. Dayton sought to find a loophole in the de 
Vegvar ruling by amending his complaint to allege a “prop- 
erty right” in the Yugoslav Claims Fund of which he had been 
deprived without due process of law in violation of the Fifth 
Amendment (slip opinion, p. 2; ef. Br. 13). This Court held 
that such allegations “do not suffice to change the result called 
for by de Vegvar.”” Claimants, the court noted (zbid.; em- 
phasis added): 


+ et & 6 


must claim solely by virtue of their interest 
in the fund created by the statute and under its terms 
they are not entitled to complain * * *.”) Z. & F. 
Assets Corp. v. Hull, 311 U.S. 470, 489 (1941). Cer- 
tainly, too, there has been no taking of plaintiff's prop- 
erty by the United States. de Vegvar, supra, at 128. 
228 F. 2d 642. 


In both de Vegvar and Dayton, this Court cut through the 
elaborate verbalizations with which the plaintiffs sought to 
obscure the true nature of their contentions to hold that what 
in fact was sought was the very review denied by statute. Ap- 
pellant here likewise attempts to conjure up a verbal formu- 
lation which will somehow avoid the impact of “the congres- 
sional fiat that the Commission’s determinations shall be: free 
of judicial review” (de Vegvar, 228 F. 2d at 642). As in the 
earlier cases, her efforts do not withstand critical scrutiny. 


A. Appellant’s contention that she is entitled to judicial review because 
her claim against Yugoslavia was released and thus “taken” by the 
United States is foreclosed by the Commission’s final and unreviewable 
determination that her claim was not in fact settled by the Agreement 


Appellant stakes her efforts to distinguish her case from de 
Vegvar and Dayton upon two basic premises: first, that the 
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Yugoslav Claims Agreement of 1948, read in the light of a con- 
temporaneous letter from the Secretary of State to the Yugo- 
slav Ambassador, effected an immediate release of her claim 
against Yugoslavia; and second, that the parties to the Agree- 
ment specifically intended that her claim be compensable 
thereunder. The first premise serves as the basis for appel- 
lant’s major assault against the barriers to judicial review of 
the Commission’s denial of her claim. 

Appellant argues the merits of her contention that her claim 
against Yugoslavia has in fact been released; after concluding 
that there was such a release, appellant proceeds to argue that 
this constituted a taking of her property by the United States, 
giving her a constitutional right to judicial review. Analysis 
reveals this argument to be a classic example of bootstrap, 
question-begging logic. In arguing the merits of the funda- 
mental premise upon which she builds her edifice of reviewa- 
bility—that her claim was released—appellant conveniently 
ignores the fact that the Commission decided not only that her 
claim was not compensable. but also decided that her claim had 
not in fact been released by the Agreement. This determina- 
tion—that “the claim of Lise Haas * * * was not settled by the 
Agreement of July 19. 1948” (J. A. 54)—like the determination 
of non-compensability, is “final and binding” under Article 8 
of the Agreement.® and, under the Act and this Court’s deci- 
sions in de Vegvar and Dayton, is not subject to review. 

Appellant thus bases her claim to reviewability upon an 
assumption which has already been unreviewably determined 
to be false. Since appellant has suggested no independent 
ground upon which the courts may review and reverse the 
Commission’s determination that there has been no release, it 
is not open to her to argue that there has been a release. Her 
whole argument for reviewability based on a purported release 
thus falls, and with it falls her attempt to distinguish the 
de Vegvar and Dayton decisions on constitutional grounds. 


°This Court must of course assume that Yugoslavia will, pursuant to 
Article 8 of the Agreement, accept this “final and binding’ determination 
that appellant's claim was not released. 
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B. The de Vegvar decision establishes that the Commission's denial of 
appellant’s claim, based upon its interpretation of the provisions of the 
Agreement, was not an act in excess of its jurisdiction such as to permit 
judicial intervention 

Appellant’s other asserted ground for judicial review is based 
upon her second premise: that the negotiators specifically 
agreed that her particular claim was compensable despite her 
non-citizenship at the time of the Yugoslav confiscation.. She 
argues that the Agreement, as so construed, precluded the 
Commission from exercising jurisdiction to deny her claim on 
the ground of non-citizenship, and argues in her brief: (Br. 
34-49)—though nowhere asserts in the complaint—that the 

Final Decision was therefore in excess of the Commission’s 
authorized jurisdiction and thus subject to judicial control 
and correction. 

By this argument appellant, like the plaintiff in the de Vv €g- 
var case, seeks to evade the bar of the statute by the familiar 
device of characterizing the issues which she raises as “juris- 
dictional” and of a type which, in some manner independent 
of the Act, give her a right of review. Since the Supreme 
Court has authoritatively rejected such exercises in verbal 
gymnastics, Butte, A. & P. Ry. Co. v. United States, 290 U.S. 
127, 141-142, we shall here merely point to the error of appel- 
lant’s argument in the specific context of the Yugoslav Claims 
Agreement and the International Claims Settlement Act- 

The jurisdiction of the Foreign Claims Settlement Commis- 
sion is spelled out in both the Agreement and the Act. :The 
Agreement contemplated the designation or establishment of 
an agency “to adjudicate claims settled under this Agreement” 
(Article 1 (c); see also Articles 8 and 9 (b) ). The Act estab- 
lished the Commission as an expert body to distribute funds 
arising from this and similar international claims settlement 
agreements. The Commission was given “jurisdiction to re- 
ceive, examine, adjudicate, and render final decisions with re- 
spect to claims”; in exercising this jurisdiction, the Commission 
was directed to apply “(1) The provisions of the applicable 
claims agreement as provided in this subsection; and (2) the 
applicable principles of international law, justice, and equity” 
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(Sec. 42 (a)). The resulting decisions were made non-re- 
viewable. 

The Commission has, of course, exercised precisely the juris- 
diction granted in the present case. It has received, examined, 
adjudicated, and rendered a final decision with respect to a 
claim presented to it purportedly arising under the Yugoslav 
Claims Agreement. In adjudicating and deciding the claim, 
the Commission exercised its authorized jurisdiction to “apply” 
the provisions of the Agreement, an authorization which neces- 
sarily includes jurisdiction to interpret the Agreement accord- 
ing to the best of the Commission’s ability and in the light of its 
expert knowledge.’” If the Commission erred in its interpreta- 
tion of the Agreement and therefore applied an erroneous ver- 
sion of its provisions, the error was committed not in excess of, 
but rather in the proper exercise of its jurisdiction, and 
amounted to no more than error in the determination of a 
“question of law.’’ Under Section 4 (h) of the Act, the Com- 
mission’s determinations of such questions are “final and con- 
clusive” and not subject to judicial review. 

Appellant’s argument in this respect is exactly parallel to 
that put forth by Mrs. de Vegvar, despite appellant’s efforts to 
show that it is somehow different (Br. 35-36). Mrs. de 
Vegvar contended that the Commission had applied erroneous 
interpretations of “the applicable principles of international 
law, justice and equity” (Sec. 4 (a)), and had thereby ex- 
ceeded its jurisdiction (see 228 F. 2d at 641-642). In other 
words, she argued that the Commission had jurisdiction to 
interpret and apply the principles of international law, justice 
and equity, but had no jurisdiction to err in the process. Here, 
appellant asserts that the Commission applied an erroneous 
interpretation of “the provisions of the applicable claims 
agreement”—a congressional admonition likewise found in 
Section 4 (a)—and thereby exceeded its jurisdiction; 2. e., 
that the Commission had jurisdiction to interpret and apply 


Speaking of Section 4 (a). the Report of the Senate Committee on 
Foreign Relations states (S. Rep. 800, 81st Cong., Ist Sess., p. 9): 
The Commission is directed to apply the terms of the applicable 
agreement. Such application may require, in given cases, interpre- 
tation and construction of the meaning and intent of language used, 
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the Agreement, but had no jurisdiction to do so in any way 
which she or a court might deem erroneous." In the de 
Vegvar case, this Court, recognizing that Congress clearly in- 
tended that the Commission and not the courts be solely re- 
sponsible for the interpretation and application of the stand- 
ards set forth in the Act, held that such contentions would not 
suffice to overcome the bar of Section 4 (h). If the Commis- 
sion erred in disposing of appellant’s claim, this is to be re- 
gretted; it does not, however, afford a basis for judicial 
intervention. 


II. Congress clearly intended that Section 4 (h) of the In- 
ternational Claims Settlement Act of 1949 preclude judicial 
review of all matters arising under the Act and the Yugo- 
slav Claims Agreement of 1948 


We have thus far demonstrated that this Court’s ieseiue 
in the de Vegvar and Dayton cases are dispositive of appel- 
lant’s case. Even if this were a case of first impression, how- 
ever, it would be readily apparent that her complaint would 
be subject to dismissal for lack of jurisdiction under the statu- 
tory mandate. 

Appellant’s complaint, as amended, alleges a Fifth Arnend 
ment right “to share in the Yugoslav Claims Fund and for 
compensation for the settlement and release of her claim” ** 
(J. A. 69). With this allegation as a basis, she argues in her 
brief that she has a constitutional right to judicial review. 
It is apparent throughout that the thrust of this argument is 
that Congress did not intend to preclude judicial review in 
cases of an infringement of constitutional rights, and not that 
she has a constitutional right to judicial review regardless of 


“The true scope of appellant’s contention is revealed in the statement 
in the Final Decision that “counsel for the claimants takes the position 
that the Commission would have no jurisdiction other than to grant the 
claim, (transcript, p.13)” (J. A. 57). 

“Since the complaint had not previously been amended, this amend- 
ment was permitted as a matter of right under Rule 15 (a) of the Federal 
Rules of Civil Procedure. In the Dayton case, this Court upheld the dis- 
trict court’s denial, under the same Rule, of leave to make a second amend- 
ment which sought to raise constitutional questions, See slip opinion, p. 2. 
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the intent of Congress.* In any event, her argument must 
be so limited, since the complaint nowhere alleges that Sec- 
tion 4 (h) of the Act is unconstitutional if interpreted as 
intended to bar all access to the courts by claimants, nor is 
any such suggestion made in appellant’s brief.** 

This argument, that Congress intended the “broad scope 
and effect” of Section 4 (h) to be less than all-inclusive, is 
wholly unfounded. The legislative history of the Act—to 
which appellant’s brief makes absolutely no reference through- 
out its long discussion of how other finality statutes have been 
interpreted (Br. 34-49)—demonstrates beyond cavil that Con- 
gress intended to preclude the courts from considering any and 
all questions-relating to the creation and distribution of the 
Yugoslav Claims Fund. This conclusion is not based upon 
any inferences drawn from congressional silence on the ques- 
tion of whether review of constitutional questions should be 
permitted, but on the extended and penetrating attention 
which Congress directed to this very matter. Those most ac- 
tive in steering the bill through Congress propounded without 
objection their conclusion that the nature of the Fund itself 
precluded the existence of any property rights in connection 


with the Fund which might limit or require congressional re- 
jection of the non-reviewability provision of Section 4 (h).* 

Indeed, far from being of the view that to withhold judicial 
review might infringe on constituitional rights, Congress real- 
ized that to permit review would be an unconstitutional viola- 


* Thus, she poses as 2 Question Presented whether her case is within an 
“exception to the non-reviewability provisions of section 4 (h) * * *,” 

“Moreover, no request was made for a three-judge statutory court to 
consider any such contention if it might be inferred from the complaint. 
For a discussion of the necessity for a three-judge district court to con- 
sider this matter, see the Brief for Appellees, pp. 25-26, in Dayton v. 
Gillilland, C. A. D. C. No. 13,340. 

*The portions of the legislative history dealing with this matter (see 
below, p. 20) referred solely to property rights, such as those asserted in 
this case, and did not consider whether a cause of action based on an 
asserted violation of personal, non-property rights in the course of the 
distribution of the Fund should be cognizable in the courts. It is thus 
possible to infer that Congress did not intend to foreclose such jurisdiction, 
as this Court appears to have assumed in de Vegvar. The following dis- 
cussion, therefore, should be read as limited to property rights. 
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tion of the doctrine of the separation of powers. This clearly 
appears from the statements of Congressman Ribicoff at 95 
Cong. Rec. 8840, 8854, cited by this Court in the de Vegvar 
decision (228 F. 2d at 642, fn. 4). Further substantiation is 
found in the other excerpts from the congressional debates 
cited at pp. 25-29 of the Brief for Appellees in the American & 
European case.** See 95 Cong. Rec. 8845, 8853-54. If addi- 
tional citation of legislative history is needed to show that Sec- 
tion 4 (h) was intended to cut off all access to the courts, it is 
found in the following statement in the hearings on the bill 
before the House Committee on Foreign Affairs. Mr. Herman 
of the State Department, much relied on by appellant: as an 
interpreter of the Agreement and the Act (see Br. 6, 20-21), 
explained Section 4 (h) of the Act to the Committee as follows 
(Hearings on H. R. 4406, 81st Cong., Ist Sess., p. 22): | 


* * * A decision made by the Commission shall be 
a full and final disposition of the case. That is con- 
sistent with the terms of the Yugoslav Agreement under 
which Yugoslavia agreed that any determination of the 
Commission would also be final and binding upon the 
Yugoslav Government. 

Mrs. Dovauas. In other words, once the Commission 
has given a decision, there is no appeal. That is the 
end of the matter? 

Mr. Herman. That is right. 

Mrs. Dovctas. Neither the State bemteets nor the 
Congress nor anybody else can set aside a decision of 
the Commission? 

Mr. Herman. That is precisely so. 


With these explanations before it, Congress enacted the 
finality and non-reviewability provisions as presented by the 
House Committee on Foreign Affairs. It was the legislative 


** To cite two examples of statements by Congressman Ribicoff (95 Cong. 
Rec. 8853 and 8854) : 


* * * We did not see how we could get court review in violation 
of constitutional provisions. 
*- Li e sd * 


* * * You have a constitutional prohibition against courts inter- 
fering with settlements * * *. 








22 


intention at that time to prevent even a single litigant from 
going into court and tying up the Fund—no matter what the 
purported basis of his complaint. Whether or not Congress 
was correct in its belief that no property rights stood in the 
way of an absolute bar to judicial review—and we show below 
that it was correct (pp. 29-83)—it is plain that Section 4 (h) 
was intended to serve as an all-inclusive prohibition. Accord- 
ingly, there can be no judicial review of the Commission’s de- 
nial of appellants’ claim, even to vindicate asserted property 
rights relating to the Fund, if the intent of Congress is to be 
honored. In order to accept jurisdiction, this Court must first 
hold that the intent of Congress in enacting Section 4 (h) was 
unconstitutionally broad. Since the only question before this 
Court is one of interpretation and not constitutionality, the 
dismissal for lack of jurisdiction must be affirmed. 


III. In any event, there is no merit to appellant’s conten- 
tions that her rights under the Fifth Amendment have been 
violated and that she is therefore entitled to judicial re- 
view 
We have thus far demonstrated that appellant may not claim 

a right to judicial review based upon a purported release of 

her claim against Yugoslavia, since the Commission has made 

an unreviewable determination that her claim was not released; 
and further, that even if it were open to appellant to establish 
such a release, it would avail her nothing since Congress in- 
tended that there be no exceptions to its prohibition of judi- 
cial review. It is therefore unnecessary for the Court to con- 
sider the merits of appellant’s contentions relating to the pur- 
ported release. We shall nevertheless assume arguendo that 
the merits of this jurisdictional argument are properly before 
the Court, and proceed to show that appellant’s claim against 

Yugoslavia was not in fact released by the Agreement; and 

that, even if it were, such a release would not constitute a taking 

of property subject to Fifth Amendment protections and re- 
dress in this Court. 
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A. The Foreign Claims Settlement Commission correctly ruled that ap- 
pellant’s claim against Yugoslavia was not released by the Yugoslav 
Claims Agreement of 1948 


In presenting her claim to the Commission, appellant made 
numerous contentions designed to show that the negotiators 
of the Yugoslav Claims Agreement specifically intended that 
“the Binder-Haas claim was to be covered by and included 
under the Agreement” (J. A. 56), and was thus settled and 
discharged beyond the power of the Commission to reject the 
claim (J. A.57). The same arguments have been adapted for 
use in this Court and in the court below in support of appel- 
lant’s effort to show that the Agreement effected an immediate 
and unconditional discharge of Yugoslavia’s obligations to 
appellant, thereby effecting a taking of her property subject 
to compensation. The Commission, after “careful considera- 
tion” of these arguments and a “review of all the record in this 
claim” (J. A. 60), rejected appellant’s arguments and con- 
clusions and denied her claim, holding specifically that her 
claim “was not settled by the Agreement of July 19, 1948 
*» * *” (J. A.54). Aside from the question of whether or not 
the United States Government could possibly have jurisdic- 
tion to effect the release of a claim of an alien against a third- 
party foreign government, there are numerous grounds sup- 
porting the Commission’s view. 

First, appellant’s contention that her claim was uncondi- 
tionally released flies in the face of the Agreement itself. The 
Agreement does indeed provide for the payment by Yugoslavia 
of $17,000,000 “‘in full settlement and discharge of all claims of 
nationals of the United States against the Government of Yu- 
goslavia” (Article 1 (a); J.A.10). It is perfectly obvious, how- 
ever, that this over-all “settlement and discharge” of claims 
of nationals did not effect the settlement or release of any zndi- 
vidual claim until such time as that claim was “determined to 
be valid” by an “adjudication made by the agency established 
or otherwise designated by the Government of the United States 
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to adjudicate claims settled under [the] Agreement * * *”™ 
(Article 1 (c), J. A. 10; emphasis added). This is particularly 
apparent with reference to claims in which nationality was a 
factor, since Article 3 specifically provides that “the claims of 
nationals of the United States to which reference is made in 
Article 1 of this Agreement do not include claims of individual 
nationals of the United States who did not possess such nation- 
ality at the time of the nationalization or other taking, which 
claims shall be subject to compensation by the Government of 
Yugoslavia * * *”’ (J. A. 11; emphasis added). This provi- 
sion demonstrates not only that no individual claims were un- 
conditionally settled, discharged or released on July 19, 1948, 
but that the obligation of Yugoslavia to appellant in particular 
was not released, since she did not acquire United States 
nationality until 1952." 

Appellant places paramount reliance upon a contempo- 
raneous letter from the Secretary of State to the Yugoslav 
Ambassador to alter the terms of the Agreement by “inter- 
pretation.” She asserts that the thirteen claims listed in this 
letter stand on a completely different footing from that of the 
hundreds of other claims ultimately submitted to the Com- 
mission, including those of Mrs. de Vegvar and Mr. Dayton, 
contending that these claims, unlike all the others, were un- 
conditionally released on the date of the Agreement, regard- 
less of whether the Commission subsequently adjudicated them 
to be invalid. The letter—which nowhere lists appellant’s 
name—states that the listed claims were considered during the 
negotiations and that the United States Government under- 
stood that the obligations of the Yugoslav Government with 
respect to such claims had been “forever fully settled and dis- 


7 As the Senate Report noted (S. Rep. 800, 8lst Cong., ist Sess., p. 11; 
emphasis added) : 


The Yugosalv claims agreement of 1948 is a settlement of a defined 
category ofclaims. In consideration of the payment of $17,000,000 the 
Yugoslav Government was discharged of obligation with respect to 
such claims. Claims not settled were not discharged and remain 
unsettled obligations of Yugoslavia. 


* Even if the claim of appellant through Binder could be considered as 


being within Article 2 (C), it too was clearly not released on the date of the 
Agreement. 
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charged by reason of” the Agreement ® (J. A. 36-37). Even 
if this letter were to be given the status of a “side agreement” 
authoritatively and conclusively interpreting the main Agree- 
ment (Br. 16), it does not have the effect of unconditionally 
releasing the listed claims as contended by appellant.” — 

In the first place, as the Commission noted, the letter prefaces 
the statement of understanding with the specific Beye that 
its contents are to be (J. A. 36): 


Without prejudice to the free exercise of such author- 
ity and discretion as may be vested in any agency that 
may be established or otherwise designated by the: Gov- 
ernment of the United States to adjudicate claims * * *. 


* Appellant has drawn the entirely unwarranted conclusion that the 
existence of this letter “was obviously not known to the Commission at the 
time of its Proposed Decision * * * for it was nowhere mentioned” 
(Br. 17-18; see also Br. 14, 19-20). That this assertion is baseless is dem- 
onstrated by the Proposed Decision’s reference to that contention of ap- 
peilant which was based solely upon the letter in question: “it is also con- 
tended that there was a specific understanding by the negotiators ‘of the 
Agreement * * * that the ‘Binder-Haas’ claim was to be recognized '* * *” 
(J. A. 52). Since appellant has attempted to buttress her erroneous as- 
sumption by reference to “the date stamp on the Commission’s file ¢opy of 
the letter-release,” we feel justified in going outside the record to note that 
the Commission’s file contains an additional copy of the letter, without indi- 
cation of the date of receipt but apparently filed in 1951 or 1952. In addi- 
tion, annexed to appellant’s original claim with the Commission as Exhibit 
G is a copy of the Department of State file memorandum (J. A. 46, Ex- 
hibit 6a to the complaint) purporting to summarize the contents and sig- 
nificance of the Secretary’s letter. In any event, if the letter were “not 
known” to the Commission until shortly before the issuance of the Final 
Decision, this omission would be chargeable solely to appellant. 

"The Commission stated in its Final Decision that it did not view “this 
unilateral document * * * as an agreement, nor as evidence of the inten- 
tion of the United States and Yugoslav negotiators of the agreement that the 
claims listed therein be allowed as adjudicated claims” (J. A. 56-57). 

It will be noted that in publishing the Agreement (62 Stat. 2658), the 
Department of State appended to the Agreement itself copies of (a) an 
“Aide-Memoire” relating to the issuance of licenses unblocking Yugoslav 
assets; (b) a letter from the Secretary of State to the Yugoslav Ambassador 
setting forth this Government’s understanding that Yugoslavia recognized 
its obligation on dollar bonds issued by predecessor governments and re- 
questing confirmation of this understanding; (c) a return letter giving 
the requested confirmation; and (d) a final letter acknowledging the con- 
firmation, all dated July 19, 1948. The letter on which appellant here 
relies was not so published. 
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Accordingly, the letter did not purport to pass upon the va- 
lidity of any of the claims listed, but specifically left the Com- 
mission as the final arbiter of the compensability of these 
claims. Under the Agreement itself, only those claims deter- 
mined to be compensable by the Commission’s “final and bind- 
ing” decisions were settled and discharged. 

Moreover, the letter goes on to list the further proviso that 
(J. A. 37; emphasis added): 


* * * nothing herein contained is intended to mean 
or shall be construed as meaning that other claims in 
addition to those hereafter listed, are not similarly and 
forever fully settled and discharged by reason of the 
aforesaid agreement, it being expressly understood that 
the following list is partial only * * *. 


Clearly, if unidentified claims were “similarly’’ settled and dis- 
charged, and the discretion of the Commission was expressly 
reserved, the listing of an identified claim could not serve as 
an unconditional discharge of Yugoslavia’s obligations with 
respect to the listed claim. In the case of both identified and 
unidentified claims, there could be no final release until the 
Commission determined the claims to be valid. This fact is 
further manifest from the use of the words “settled and dis- 
charged,” the very words used in the Agreement itself. As we 
have pointed out above at pp. 23-24, these words were used 
in an unconditional sense in reference to the whole body of 
claims of United States nationals, but were to be read as in- 
cluding a condition subsequent of Commission determination 
of validity when used in reference to individual claims. 

It might be argued that unless the letter is construed as 
effecting an immediate release of the listed claims it is mean- 
ingless and adds nothing to what was already said in the 
Agreement. The fact is, however, that the letter was extreme- 
ly significant and useful to the Yugoslav Government. This 
is evidenced by the circumstances outlined in testimony con- 
tained in the report of the Hearings before the House Com- 
mittee on Foreign Affairs on H. R. 4406, 81st Cong., 2d Sess., 
at pp. 65-70. This testimony shows that at the time of the 
signing of the Yugoslav Claims Agreement, Yugoslavia was 
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negotiating similar agreements with other countries and did 
not wish to have duplicate claims asserted by several countries 
as the basis for different settlements. The Department of 
State therefore furnished Yugoslavia with this partial list of 
some of the major claimants who, prior to the Agreement, had 
elected to have their claims espoused by the Department of 
State rather than by some other government, and whose claims 
had been considered during the course of negotiations. Armed 
with this letter, Yugoslavia could validly refuse to consider 
these same claims in connection with other settlements.”*. (See 
J. A. 66-67.) The letter was thus in effect the first of the 
communications to the Yugoslav Government anticipated by 
Article 9 (b), providing for the submission to Yugoslavia of 
copies of claims filed with the Commission “in the interest of 
protecting the Government of Yugoslavia from the possible 
assertion through third countries, or otherwise, of claims fall- 
ing within the scope of” the Agreement (J. A. 15). 

The letter did not, however, prevent the later presentation 
of these claims directly to the Yugoslav Government for com- 
pensation in the event that the claimant was found ineligible 
under the Agreement, since the payment by Yugoslavia of 
such a claim would not involve a double payment. Indeed, the 
denial by the Commission of one of the listed claims might 
well have been expected to result in the return to Yugoslavia, 
under the reverter clause contained in Article 1 (c) (J. A. 10), 
of a sum equal to the amount of the claim. In such cireum- 
stances, Yugoslavia, in addition to being legally bound by the 
Commission’s determination that the claim was not released, 
would have been morally bound to entertain the claim. 

The other documents appended to the complaint and relied 
upon by appellant as establishing a release of her claim are 
similarly unavailing. The Department of State file memo- 
randum, for example, written some nine months after the date 
of the Agreement and purporting to set forth the intent of the 
negotiators that Binder’s claim be considered as within Article 
2 (C) and allowed in its entirety, does not deal with the ques- 


= Here, for example, the identical claim of Binder might have been pre- 
sented through the Swiss Government as a claim on behalf of Etexco A. G., 
a Swiss corporation. 
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tion of whether an immediate discharge of Yugoslavia’s obli- 
gation was also intended * (J. A. 46). The other exhibits and 
statements relied on also bear only on the question of intended 
compensability and not on the question of an intended release * 
(see J. A. 45-56, 61-62; Br. 20). 

Regardless of the purport of the statements by representa- 
tives of the Department of State, interpreting the Agreement 
by ex post facto expressions of the intent of the negotiators, 
the insurmountable fact remains that, while the task of nego- 
tiating the Agreement rested with the Department of State, 
the task of interpreting and applying its terms once they were 
agreed upon was vested solely in the Foreign Claims Settle- 
ment Commission by both the Agreement itself and by Sec- 


* As a subsequent statement of intention prompted by an inquiry relating 
to this very claim (see J. A. 45) the memorandum is not entitled to con- 
sideration. Cf. National School of Aeronautics, Inc. v. United States, — 
C. Cls. , decided June 5, 1956, slip opinion, p. 8. In any event, “asa 
general principle, arbitral tribunals have refused to be bound by conclusions 
and opinions reached by the political department of the government con- 
cerning the international responsibilities of foreign states, or to consider 
as necessarily valid claims those which the claimant government had of- 
ficially espoused and pressed.” Borchard, Diplomatic Protection of Citizens 
Abroad (1915), pp. 370-871. 

* With respect to the intended compensability of her claim, appellant es- 
sentially contends that the negotiators of the Agreement intended to pre- 
clude the Commission from denying appellant’s claim by specifically in- 
cluding it within the coverage of the Agreement, and that the Department 
of State espoused this view. She points to the Department of State file 
memorandum and its covering letter (Exhibits 6 and 6a, J. A. 45-46), a 
letter from the Department of State to the Commission (Exhibit 11, J. A. 61- 
62), and a statement by Mr. Herman of the State Department at the hear- 
ings in 1949 (Br. 20) to substantiate this position. But Exhibit 11 and the 
Herman statement directly contradict this view. In asking the Commission 
to “give appropriate consideration” to the documents and statements here 
relied on, the Stute Department prefaced its request with the statement that 
it “appreciates, of course, that the matter of adjudicating on the claim 
involved is solely one for the Commission” (J. A. 62). The Herman state- 
ment set forth at page 20 of the brief is there repeated in the deceptively 
selective form in which it was presented to the Commission. The omis- 
sion, represented by three dots on page 20, reads as follows, as the Com- 
mission noted (see J. A.59; emphasis added by the Commission) : 

I do not want to state my personal vicw on this in any way that 
would bind the Commission in adjudicating a claim, should a claim 
containing that feature come up before the Commission * * *, 

As appellant notes, this was in specific reference to the present claim (Br. 
20). See also J. A. 57. 
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tion 4 (h) of the International Claims Settlement Act.** In 
the process of interpretation, only the Commission had au- 
thority to decide whether the provisions of the Agreement were 
sufficiently ambiguous to permit or require resort to extrinsic 
evidence of their meaning.** Certainly there was no obliga- 
tion on the Commission to consider as definitive any statements 
of intention which were not merged in the Agreement, no mat- 
ter what the source of those statements. The correctness of 
the Commission’s determination that the Agreement did not 
effect a release of this claim is not put in doubt by any of the 
material relied upon by appellant. 


B. Even if the Agreement effected a discharge of Yugoslavia’s obligation 
to appellant, this did not constitute a taking of her property giving rise 
to a right to compensation enforceable in this Court 


In arguing, first, that this Court may not reach the question 
of whether or not appellant’s claim was released, and second, 
that there was in fact no release, we have thus far assumed that 
a discharge of Yugoslavia’s obligations to appellant would con- 
stitute a compensable taking of her property within the mean- 
ing of the Fifth Amendment and subject to redress in the dis- 


trict court. In reality, however, this theory has been rejected 
by the Supreme Court and is contrary to the whole history of 
international settlements of individual claims. : 
Appellant admits as much in her contradictory theorizing as 
to just what rights she possesses (Br. 33-34). She argues that 
“the nature of the proceedings involved * * * makes it clear” 
that while her “right” to compensation “cannot be cut off, [it] 
may be transferred into a right solely against the Fund.” She 
then concedes that, having “chosen to proceed in accordance 


“The Department of State, appellant to the contrary notwithstanding 
(Br. 24-26), obviously had no authority to interpret the Agreement at all, 
much less to represent its interpretation to appellant in such a way as to 
give rise to an estoppel against the Government. Appellant concedes that 
without such authority there can be no estoppel (ibid.). 

=«T9 the extent warranted or necessary to arrive at decision, ghe Com- 
mission may be expected to utilize such portions of the negotiating history 
of the applicable agreement as it deems legally significant in the ascertain- 
ment of intent and meaning.” S. Rep. 800, Slst Cong., 1st Sess... p. 9; 
emphasis added. Moreover, “errors in the admission of evidence” are not 
a basis for judicial review. de Vegvar, 228 F. 2d at 642. 
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with the Agreement and to accept [her] pro rata share there- 
under,” she has abandoned whatever other rights she may have 
had and must rely solely on her rights in the Fund. Under 
these concessions, however, appellant must take the next step 
and concede that she “must claim solely by virtue of [her] 
interest in the Fund created by the statute and under its terms 
[she is] not entitled to complain * * *.”* Z. & F. Assets 
Corp. v. Hull, 311 U.S. 470, 489; Dayton v. Guillilland, supra, 
slip opinion, p. 2. 

Appellant’s embarrassing position arises from the fact that 
the very authorities upon which she relies to establish an en- 
forceable constitutional right show, first, that she has no such 
right, and second, that if any such right existed it would be 
unenforceable in this Court. Thus Borchard states (supra, 
pp. 366, 373): 


* * * After espousal of a claim, the government may 
* * * release it, without compensation or for a con- 
sideration of benefit to the general public. 


* * * * * 


* * * A claim may be renounced or surrendered for 
reasons of public policy, and the government escape le- 
gal liability, * * * whatever the equitable considera- 
tions in favor of just compensation to an individual 
whose private claim is relinquished for a public ad- 
vantage * * *, 


Appellant relies primarily upon the Court of Claims opinion 
in Meade v. United States, 2 C. Cls. 224, affirmed on other 
grounds, 76 U. S. 691, to controvert these propositions (Br. 


™Borchard comments as follows (Diplomatic Protection of Citizens 
Abroad (1915), pp. 357-358; emphasis added) : 

When a citizen appeals to his government to demand redress from 

a foreign government in his behalf, he thereby voluntarily makes his 
claim a subject of international negotiation independent of his con- 
trol, and must abide by such settlement as the government may make. 

* * * (Ljegally, it is unquestionable that * * * the individual claim- 

ant has no legally enforceable control over the claim, either in its 
presentation or in the distribution of any aicard which may be made. 
The government’s control over the claim * * * is absolute, and in the 
United States this control is vested in the Executive free from inter- 
ference by the courts or by the citizen who beneficially owns the claim. 
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30-31). In that case, Meade’s claim against Spain had clearly 
been released by a treaty provision renouncing and cancelling 
all claims of United States citizens which had been presented 
to the Department of State prior to the treaty. Following 
the denial of his claim by the domestic commission established 
to decide claims under the treaty, Meade secured a joint resolu- 
tion of Congress referring his case to the Court of Claims as 
@ suit against the United States. That court held that Meade’s 
claim had been released in such a manner as to entitle him to 
compensation under the Constitution, but that his sole rem- 
edy lay in resort to the commission, whose determination was 
final and conclusive since “no appeal was given, no power of 
revision lodged anywhere, in any person or tribunal * * *.” 
2 C. Cls. 276. Thus even if the Meade opinion serves to estab- 
lish a right to compensation, it precludes resort to the courts 
to review the decision of the tribunal vested with exclusive 
authority to award such compensation. But it does not even 
establish a right to compensation. The Supreme Court, in 
affirming on other grounds, agreed with the Court of Claims 
that the action of the Commission was “final and conclusive, 
and bars a recovery upon the merits in that court”. It spe- 
cifically rejected, however, the finding that the United States 
took and appropriated Meade’s property, rendering it liable 
in the amount of his claim * (76 U.S. 691, 700, 725). 

The decision in Gray v. United States, 21 C. Cls. 340, also 
relied upon by appellant (Br. 31-32), is to the same effect as 
Meade. This too was a case arising under a special congres- 
sional grant of jurisdiction to the Court of Claims—in that 
case, for the purpose of making original adjudications as to 
the validity and amount of French Spoliation claims. In 
ruling that the citizen whose claim was discharged for the 
public benefit had a “right to compensation * * * even if no 
remedy in the courts or elsewhere be given him” (21 C. Cls. 
at 393), the court also ruled that the enforceability of the right 


* The Court of Claims’ statement as to the compensability of the release 
of a foreign claim in United States v. La Abra Silver Mining Co., 29 C. Cls. 
432, 511 (Br. 32), cites only its own decision in Meade, taking no note of 
the Supreme Court’s reversal of this conclusion. And see La Abra Silver 
Mining Co. v. United States, 175 U. S. 423, 458. 
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was restricted to whatever remedies, if any, were provided by 
the sovereign (7d., at 406-407)—in the present case, the non- 
reviewable adjudications of the Foreign Claims Settlement 
Commission.”* And here again, the Supreme Court rejected 
the Court of Claims’ view that the renunciation of the claims 
involved constitutional issues, holding that the payments of 
French Spoliation claims provided for by Congress and at issue 
in the Gray case were “within the category of payments by 
way of gratuity, payments as of grace and not of right.” * 
Blagge v. Balch, 162 U.S. 489, 457. 

The foregoing conclusions—that appellant acquired no con- 
stitutional right to just compensation by the purported release 
of her claim, and that even if she did she was restricted to the 
unreviewable processes of the Commission for its vindication— 
are supported by numerous decisions. See, e. g., Comegys v. 
Vasse, 1 Pet. (U. 8.) 193, 212-213; * Frelinghuysen v. Key, 
110 U.S. 63; Williams v. Heard, 140 U. S. 529, 537-539; La 
Abra Silver Mining Co. v. United States, 175 U. S. 423, 458; 
Z. & F. Assets Realization Corp. v. Hull, 72 App. D. C. 234, 
114 F. 2d 464, 472-473, affirmed on other grounds, 311 U. S. 


*The International Claims Settlement Act of 1949 specifically provides 
(Section 7 (f), J. A. 84): 


Nothing in this Act shall be construed as the assumption of any lia- 
bility by the United States for the payment or satisfaction, in whole 
or in part, of any claim on behalf of any national of the United States 
against any foreign government. 


*” Appellant notes (Br. 32, fn. 14) that “Professor Borchard states (p. 
378) that ‘the principle that the renunciation of private claims as an equiv- 
alent for national advantages imposes upon the government an obligation 
to compensate the individual claimants [* * *] received unchallengeable 
support in several well reasoned decisions of the Court of Claims in French 
Spoliation cases * * *”. She fails to add Borchard’s further remark 
(p. 379): “Notwithstanding these decisions of the Court of Claims, the 
Supreme Court has held that the appropriations * * * [were] in the na- 
ture of a gratuity * * *”. 

~The Comegys decision is particularly noteworthy, since it involved the 
same treaty considered in the Meade case. The Supreme Court held that the 
object of the treaty was to give the Commissioners full power to adjudicate 
claims, and that “their decision, within the scope of this authority, is con- 
clusive and final. * * * A rejected claim cannot be brought again under re- 
view in any judicial tribunal.” 1 Pet. (U.S.) 212. 
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470, 486, 489; see also Borchard, supra, § § 151, 154. Appel- 
lant is thus left in precisely the position of the claimants in de 
Vegvar v. Gillilland, supra, and Dayton v. Gillilland, supra. 
The adverse decision of the Commission on appellant’s claim, 
like the decisions in the latter two cases, must stand as the final 
disposition of her case, for neither this Court nor any other 
body or individual has been given jurisdiction to set it aside. 
In our view, the jurisdictional barriers outlined above are 
dispositive of this case. Should the Court nevertheless find it 
possible to overcome these obstacles, it would then be presented 
with the further jurisdictional issues which the appellees have 
previously argued to this Court but which it has thus far found 
unnecessary to decide. We have urged that suits such as the 
present one are not cases or controversies under the Constitu- 
tion and thus are not subject to judicial cognizance; that the 
courts have no jurisdiction to enjoin the Secretary of the Treas- 
ury from paying certified awards; * and that the district court 
had no jurisdiction to require further action by the Commission 
due to the termination of the Commission’s authority to act 
on Yugoslav claims.** Our arguments on these issues are set 
forth in full at pp. 30-41 of the Brief for Appellees in the 
American & European case. Since the court need not reach 


> «Tt is established law that the government cannot be sued in the ordinary 
courts without its consent, nor is the Secretary of State subject to any 
judicial decree tying up the fund or directing his action in the discharge of 
such an important executive function as the distribution of awards, over 
which, by its nature, the Executive—subject to direction by Congress, if 
Congress desires to act in the matter—has unquestionable control.: The 
Secretary’s control over the funds cannot be intrenched upon, directly or 
indirectly, by way of mandamus, injunction or suit, to recover the funds or 
to fetter his discretion by the declaration of a lien or trust.” Borchard, 
supra, p. 388. 

* This Court is obviously not empowered to usurp the statutory certifying 
function of the Commission, as appellant suggests in her complaint (J.:A. 8) 
and brief (Br. 12). Authority to certify claims is given exclusively to the 
Commission by Section 5 of the Act, and the Treasury Department is author- 
ized to pay only those awards “certified pursuant to Section 5” (Section 
7 (a)). 
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these questions in order properly to dispose of this case, we shall 
not repeat those arguments here. 


CONCLUSION 


For the foregoing reasons, we respectfully submit that the 
judgment below should be affirmed. 

GrorGE CocHRAN Dovs, 

Assistant Attorney General, 
Ourtver GASCH, 

United States Attorney, 

SAMUEL D. SLADE, 
B. JENKINS MIDDLETON, 


Attorneys, 
Department of Justice, Washington 26, D. C. 
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Introduction 


Appellees’ brief covers a number of different points 
which cannot be treated as a uniform whole in this reply 
brief. Accordingly, we take up separately, but in the order 
of their presentation in appellees’ brief, those arguments 
to which we feel a response is warranted. 


Appellees’ Distortion of the De Vegvar Case 


Appellees begin their argument (brief, pp. 12-15) with a 
distortion of this Court’s opinion in de Vegvar v. Gillilland, 
97 U.S. App. D.C. 126, 228 F.2d 640, cert. den., 350 U.S. 994. 
Haunted by this Court’s statement in de Vegvar that ‘‘no 
doubt the provisions of section 4(h) do not bar certain 
types of judicial action’’ (228 F.2d at 642), and by the 
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illustrations of situations in which section 4(h) does not 
bar judicial review, appellees assert that the de Vegvar 
decision ‘‘rejected the notion’’ that property rights might 
be involved (brief, p. 14). As appellees would have it, 
‘*Judicial action’’ would be available under de Vegvar to 
correct a denial of equal protection but not to correct a 
denial of just compensation for a taking of private prop- 
erty for public use in violation of the Fifth Amendment. 
They conveniently ignore the fact that immediately after 
the equal protection example, this Court said: 


‘“No violation of constitutional right is suggested here: 
plaintiff-appellant makes no contention, for example, 
that the United States has taken her property without 
paying for it.”’ 


The plain meaning of this observation, it is submitted, is 
that judicial review is available where, as here, ‘‘the United 
States has taken her property without paying for it’’. This 
view is reinforced by Dayton v. Gillilland, No. 13,340, de- 


cided February 15, 1957, for this Court there said, in up- 
holding dismissal of Dayton’s complaint: 


‘*Certainly, too, there has been no taking of plaintiff’s 
property by the United States. de Vegvar, supra, at 
128, 228 F.2d 642.”’ 


If appellees are correct that property rights are excluded 
from the constitutional rights not cut off from judicial re- 
view, this Court has twice introduced an irrelevant issue 
into Yugoslav Claims cases. 


Appellees’ Argument That the Commission Held the Haas 
Claim Was Not Released 


In an argument appearing for the first time in any phase 
of this case, the Government contends (brief, pp. 15-16, 23) 
that in fact the Commission adjudicated the merits of the 
question whether the Haas claim was released, and held 
that it was not. This contention is based entirely upon a 
statement in the Proposed Decision that appellant’s claim 
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“‘was not settled by the Agreement of July 19, 1948’. Ap- 
pellees have taken the statement out of context, however. 
The entire sentence containing those words, which is the 
culmination of a lengthy discussion of the only issue before 
the Commission—appellant’s eligibility under the Agree- 
ment to participate in the distribution of the Fund—is as 
follows: 


‘*The Commission, therefore, concludes that the claim 
of Lise Haas was not a claim of a national of the 
United States at the time of the taking of Dugaresa 
and was not settled by the Agreement of J uly 19, 1948, 
or within the jurisdiction of ‘this Commission.”? 


Considered in context, the words ‘‘was not settled’’ ob- 
viously are synonymous with ‘‘not included’’, not, as ap- 
pellees would have it, with ‘‘was released’’. There is not 
a word in the entire decision to indicate that the question 
of whether Mrs. Haas’ claim is released was a matter in 
issue. That subject was not discussed, and it could hardly 
have been adjudicated. It will be noted that the Final 
Decision (J.A. 55-61), though it reviews in detail the ques- 
tions decided in the Proposed Decision, contains not a 
single word relating to the issue of the release (and does 
not even use the word ‘‘settled’’) and simply reaffirms the 
Commission’s conclusions as to inelusion of the Binder- 
Haas claim. It is clear that the inclusion question was the 
only matter being decided by the Commission. ! 


The nature of the Government’s contention is made even 
clearer when the Court notes that the release document 
(the letter-release, Exhibit 4, J.A. 36) was not even known 
to the Commission at the time it allegedly passed upon 'the 
question. The Proposed Decision was issued November 26, 
1954, and the Commission apparently did not discover ‘the 
letter-release until December 13, 1954.1 Despite the -at- 


1The unusual attempt of appellees to go outside the record (brief, p, 25, 
footnote 19) must be disregarded. It is improper at this time to allege 
the existence of further evidence. Appellant’s reference to ‘‘the date stamp 
on the Commission’s file copy of the letter-release’’ is based upon the record, 
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tempt of appellees (footnote 19, p. 25) to argue that the 
Proposed Decision actually referred to the letter-release 
when it used the words ‘‘specific understanding . . . that 
the ‘Binder-Haas’ claim was to be recognized’’, one has 
only to read the opening pages of the Final Decision to 
hear the note of surprise in the Commission’s voice as it 
discovers the new document. The Commission says (.J.A. 
56) : 

‘Upon examination, the so-called ‘side agreement’ is 

found to be a letter of July 19,1948... ”’ 


This 1s hardly the language of one who has just referred 
to that letter in an earlier decision. As for appellees’ 
statement in footnote 19 that the Commission’s ignorance 
of the letter-release ‘‘would be chargeable solely to appel- 
lant’’, the answer is that the document was not available 
to appellant; it was an official document exchanged between 
governments. It was, however, always available to the 
Commission and was, of course, brought to the Commis- 
sion’s attention by the Oliver memorandum, which was (as 
appellees admit) annexed to appellant’s original claim with 
the Commission. 


It might be noted that even if the Commission purported 
to determine that the Haas claim was not released, its 
action does not foreclose the courts under the Act and is 
not ‘‘final and binding’’ under Article 8 of the Agreement, 
as is argued in appellees’ brief, p. 16. The Commission 
had jurisdiction under the Act, section 4+(a), only ‘‘to re- 
ceive, examine, adjudicate, and render final decisions’’ on 
claims to participate in the Fund. Even if the question 
of the release might be thought to be incident to the deter- 
mination of compensability, section 4(h) of the statute 


for Exhibit 4 attached to the complaint is a photostatic copy of the Com- 
mission’s file copy. That exhibit is part of the original record now filed 
in this Court, and examination of it shows the Commission’s stamp ‘‘Inter- 
national Claims Commission, Department of State, Dec. 13, 1954’’, as is 
indicated on printed page J.A. 40. 
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accords a measure of finality only to ‘‘the action of the 
Commission in allowing or denying any claim,’’ not to its 
determination that a claim was or was not released. The 
provision of Article 8 of the Agreement that the determi- 
nations of the Commission shall be ‘‘final and binding”’ 
which appellees say (brief, p. 16) makes the Commission’s 
determination conclusive upon Yugoslavia, appears clearly 
to be directed to the reverter interest of Yugoslavia and to 
be inserted for the purpose of preventing any Yugoslav 
challenge to findings of compensability; but even if: the 
clause is thought to have a broader scope, it makes ‘‘final 
and binding’’ only the Commission’s determination ‘‘with 
respect to the validity or amounts’’ of claims, not their 
release. 


The Constitutional Implications of Failure to Grant 
Judicial Review 


The Government’s brief, pp. 19-22, sets up Jpneilentx 
argument on constitutional rights to judicial review as be- 
ing an argument of Congressional intention only, and not 
one of a right to review regardless of the intention of Con- 
gress. While the effect of our argument, as we shall show, 
is precisely that Congress must be held not to have in- 
tended to preclude judicial review where a constitutional 
right has been infringed, we wish to make it clear that 
appellant contends (and contended in the District Court) 
that Congress cannot preclude judicial vindication of a 
constitutional right.’ : 





2 The Government’s three-judge court contention, p. 20, footnote 14, scarcely 
requires answer. Appellant is not seeking an ‘‘injunction restraining the 
enforcement, operation or execution of any Act of Congress’’, 28 U.S.C. 
2282, Appellant is not seeking any injunction at all. The only injunctive 
relief ever sought by appellant was pendente lite relief against any: pay- 
ments which might moot the case before final decision of the court below 
(J.A, 8). No action of any official is sought to be restrained. The un- 
constitutionality of section 4(h), if it is applied as contended for by ap- 
pellees, is not a ground upon which appellant seeks to enjoin the enforce- 
ment, operation or execution of the statute, but is merely a ground for the 
inapplicability of that section. 
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If that grave constitutional issue had to be answered in 
this proceeding, it seems settled in favor of appellant by 
Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304. There 
the Supreme Court, in a historic and persuasive opinion 
by Mr. Justice Story, concluded that Congress was with- 
out power to withdraw the constitutional jurisdiction of 
the lower federal courts. In answer to the argument that 
Congress was not required to create the lower federal 
courts, and therefore could withdraw jurisdiction from 
them at any time, the Court interpreted Article III, Sec- 
tion 1 of the Constitution (‘‘The judicial power of the 
United States shall be vested . .. in such other inferior 
courts as the Congress may, from time to time, ordain and 
establish’’) as follows: ‘‘It would seem, therefore, to fol- 
low that Congress are bound to create some inferior courts, 
in which to vest all that jurisdiction which, under the con- 
stitution, is exclusively vested in the United States and of 
which the Supreme Court cannot take original cognizance.”’ 
(14 U.S. at 331.) This Court has lately reasserted the hold- 
ing of Martin v. Hunter’s Lessee in this language: ‘‘It was 
held early in our history that these provisions [of Article 
III] were compulsory upon Congress to confer the whole 
of the federal judicial power upon some federal court.”’ 
Eisentrager v. Forrestal, 84 App. D.C. 396, 174 F.(2d) 961, 
966, reversed on other grounds, Johnson v. Etsentrager, 
339 U.S. 763 (1950). See Hart, The Power of Congress to 
Limit the Jurisdiction of Federal Courts, 66 Harv. Law 
Review 1362.% 


3 Furthermore, insofar as there may be a difference between the right to 
a judicial forum to vindicate a constitutional right and a right to judicial 
review, on the facts of this case it would appear that as a matter of pro- 
eedural due process appellant is entitled to judicial review, whatever Congress 
may have intended. See Estep v. United States, 327 U.S. 114 at 120; Ng 
Fung Ho v. White, 259 U.S. 276; Hart, The Power of Congress to Limit 
the Jurisdiction of the Federal Courts, 66 Harv. L. Rev. 1362. The ques- 
tion of when there exists a constitutional right to judicial review has never 
been definitely resolved by the courts. The answer, as Professor Hart points 
out, depends upon many factors, including the character of the right as- 
serted, the character of the governmental action, and its impact upon the 
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While it appears, therefore, that the question has been 
foreclosed as a general matter by Martin v. Hunter’s 
Lessee, a generous statement in favor of the Government’s 
position would be that there is language in several Su- 
preme Court decisions looking the other way. Viewing the 
appellees’ position in so favorable a light does not avail 
them, however, for it merely brings the case to the point 
where an important and unresolved constitutional question 
would be reached if, as appellees contend, Congress ‘‘in- 
tended to preclude the courts from considering any and all 
questions”’ (brief, p. 20). Under the circumstances of this 
ease, this Court need not and should not reach the consti- 
tutional question. The federal courts have consistently 
declined ‘‘to anticipate a question of constitutional law in 
advance of the necessity of deciding it,’’ Peters v. Hobby, 
349 U.S. 331, 338, and they have been properly astute, in 
construing statutes, to avoid the conclusion that Congress 
intended to use the device of withdrawing jurisdiction in 
order to defeat claims of constitutional right. E.g. Yakus 
v. United States, 321 U.S. 414. In the case at bar, therefore, 
it is appropriate first to consider whether Congress. in- 
tended the limitation upon judicial review expressed in 
section 4(h) to be so all-embracing as to preclude review 
even where the effect of a Commission decision is to de- 
prive the claimant of a constitutional right to just com- 
pensation. Viewed in the historic perspective, it seems 
inconceivable that Congress intended to deprive the courts 
of power to review in the drastic situation where the effect 
of such action would be to prevent, finally and irrevocably, 
the vindication of a constitutional right. See De La Rama 
SS Co. v. United States, 344 U.S. 386 (1953). Certainly no 
specific finding of such intention can be made in this case; 
the Government can point to no language in the legislative 
history of the International Claims Settlement Act inti- 
mating in any way that Congress had such a situation in 
party aggrieved. Here since the effect of Commission action, if erroncous, 


is to deprive appellant irrevocably of just compensation for the release of 
her claim, all the necessary factors exist to entitle appellant to judicial review. 
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mind, and admits (brief, p. 22) that it simply did not oecur 
to Congress that constitutional property rights might be 
involved. It therefore becomes unnecessary to resolve the 
question posed by appellees; this Court need only hold that 
Congress did not intend to preclude judicial review where 
the effect would be to deprive a claimant of a constitutional 
right. This is at the least a minimum reading of this 
Court’s opinion in de Vegvar. 


We explained in our main brief, pp. 33-34, why appel- 
lant’s constitutional right to just compensation must be 
vindicated in this Court and not elsewhere. Appellant 
originally requested the United States to espouse her claim 
and thereby consented to its compromise. By this act she 
in effect waived her right to sue the United States gen- 
erally for just compensation for the release of her claim if 
the United States released the claim in accordance with 
the terms of the consent, that is, compromised the claim 
rather than released it outright. This is exactly what the 
United States did when it accepted the Fund of $17,000,000. 
Consequently, appellant’s measure of just compensation is 
her right to participate in the distribution of the Fund in 
accordance with the intention of the negotiators. Her right 
to just compensation was not lost; it was only transmuted 
into an aliquot share of the Fund; and when the Commis- 
sion attempted to destroy that right completely, by holding 
appellant ineligible to share in the Fund, her constitutional 
right survived the attempt because as we have shown it 
must have a judicial forum for its ultimate vindication. 


Appellees’ Argument That Release of Private Claims Does Not 
Give Rise to Right to Just Compensation 


As we have shown in our brief at pp. 30-32, the Court of 
Claims has twice held that the release of a private claim 
against a foreign government is a taking of private prop- 
erty for public use within the meaning of the Fifth Amend- 
ment. Gray v. United States, 21 C. Cls. 340; Meade v. 
United States, 2 C. Cls. 224, aff’d on other grounds, 76 U.S. 
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691. These decisions of the Court of Claims have since 
been cited with approval by the Secretary of State as 
authority for the proposition that ‘‘when private property 
is taken by treaty it must be compensated for’’. Letter of 
Seeretary of State, May 10, 1909, 27 Op. Atty. Gen. 331. 
Yet the Government, in the case at bar, challenges their 
authority and contends that the Supreme Court, in Meade 
v. United States, supra, and Blagge v. Balch, 162 U.S. 439, 
a case involving the same treaty considered by the Court 
of Claims in Gray v. United States, supra, rejected the 


principle which they establish. 


A glance at the precise issue before the Supreme Court 
in Meade v. United States, supra, demonstrates that the 
Government’s reliance is misplaced. Meade had consented 
to the compromise of his claim, and he had an acknowledged 
right to participate pro rata in the distribution of the Fund. 
However, the Fund being inadequate to compensate in full 
all the eligible claimants, he claimed before the commis- 
sioners not for his pro rata share but for the full value of 
his claim. The commissioners rejected this claim. Many 
years later action was instituted in the Court of Claims, 
again for the full value of the claim. The Court of Claims 
held that the release of a claim in the course of a lump sum 
settlement of international claims was a taking of private 
property for public use in violation of the Fifth Amend- 
ment. The Supreme Court, far from rejecting this prin- 
ciple, merely found it unnecessary to examine ‘‘that topic, 
or its conditions and qualifications’’ (76 U.S. at 724) un- 
der the circumstances of the case, for Meade having con- 
sented to the compromise of his claim clearly had no claim 
for its full value. Nor could he recover against the United 
States for a lesser amount equal to his pro rata share of 
the Fund for, as the Supreme Court pointed out (p. 725) 
he failed to ‘‘avail himself of the plain right secured to 
him by the Treaty”’ to participate in the distribution of 
the Fund. Nothing in the decision reflects in any way on 
the Court of Claims’ analysis of the principle involved or 
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its application to the facts of this case. The most that can 
be said is that the Supreme Court did not pass upon the 
question. 


The Government’s reliance upon Blagge v. Balch, supra, 
as authority for the proposition that the release of claims 
does not involve constitutional issues, is even further afield. 
The case concerns the interpretation of the term ‘‘next of 
kin’’ in the statute appropriating money to pay the French 
Spoliation claims; it does not deal with the rights under 
the Fifth Amendment of persons, like Gray, whose claims 
had been released in exchange for the release of French 
claims against the United States. The issue before the 
Supreme Court was extremely narrow. Under one clause 
of the appropriation act, Congress had expressly provided 
that in cases where the original claimants had been adjudi- 
eated bankrupts, the awards should not be made to the 
assignees in bankruptcy but should instead be made to the 
“‘next of kin’’ of the original claimants. The case arose 


solely as a dispute among various relatives of the claim- 
ants as to which ones were entitled to take under that pro- 
vision. No assignees in bankruptcy were involved in the 
litigation, and the case does not involve the issue whether 
Congress had power to enact the ‘‘next of kin’’ proviso. 
The Supreme Court merely decided that one group of 
relatives, rather than another, was intended by Congress. 


The Government represents to this Court that the Su- 
preme Court held the payments of French Spoliation claims 
to the original claimants or their legal successors to be 
‘within the category of payments by way of gratuity, pay- 
ments as of grace and not of rights,’’ whereas in fact the 
Court merely recognized that so far as ‘‘next of kin’’ were 
concerned, under these circumstances, Congress ‘‘ purposely 
brought [the payment of the Spoliation claims] within the 
category of payments by way of gratuity, payments as of 
grace, and not of right.’’ Furthermore, nowhere does it 
appear that Congress meant by this to reject the principle 
that the release of the claims was a ‘‘taking”’ of private 
property for public use in violation of the Fifth Amend- 
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ment, and the Supreme Court twice noted without dis- 
approval (162 U.S. at 455, 459) that the Court of Claims 
had so held. 


The remaining cases cited by the Government, at pp. 32- 
33, as authority for the proposition ‘‘that appellant ac- 
quired no constitutional right to just compensation by the 
purported release of her claim’’ do not deal even remotely 
with this problem. Not one of those cases involves the just 
compensation implications of the release of private claims 
against foreign governments. 


Argument That Appellant’s Claim Was Not Released 


Appellees, in their attempt to remove from this case the 
constitutional issues which we have raised, and which this 
Court foreshadowed in de Vegvar and Dayton, argue 
(brief, pp. 22-29) that the Haas claim was not in fact re- 
leased. They say that only those claims ultimately deter- 
mined by the Commission to be compensable were released, 
and that all other claimants retain their rights against 
Yugoslavia. Thus appellees are arguing to this Court: that 
despite the purported release of specified claims by: the 
United States in July of 1948, neither the United States 
nor Yugoslavia knew until December of 1954 (when the 
Commission issued its decision) whether or not the claims 
were released. In order to achieve this perplexing result, 
appellees are forced to read certain words completely out 
of the letter-release and reduce it to a virtually meaning- 
less piece of paper. : 


The letter-release (Exhibit 4, J.A. 36) is catensted in 
terms and speaks in the present tense. It says (J.A.. 37) 
that the obligations of Yugoslavia to the claimants listed 
therein* ‘‘have been and are forever fully settled and dis- 





4It is difficult to understand what appellees hope to gain by remarking in 
their brief, p. 24, that the letter-release ‘‘nowhere lists appellants’ name.’’ 
They have not questioned that appellant’s claim is included in that document 
under the claim of Edwin A. Binder, specifically listed under the Dugaresa 
claim (J.A. 39). 
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charged’’ by and by reason of the basic Agreement. (Km- 
phasis added.) It is hard to conceive of language which 
would more clearly evidence an intention of present release, 
whereas it would have been easy to state, if that was what 
the parties meant, that the listed claims would be released 
against Yugoslavia if and when they were held compensable 
by the adjudicating agency. Certainly the language used 
is wholly inappropriate to accomplish the Government’s 
version of the intention of the negotiators. 


To avoid a construction of the entire document as mean- 
ingless, appellees give it a partial meaning (brief, pp. 26- 
27). They concede that it protected Yugoslavia against 
espousal of the listed claims by other governments. This 
seems in effect a concession that the claims were as of that 
moment ‘‘settled and discharged’’, as recited, but appellees 
are somehow able to interpret the document so that it re- 
leases the claims for some purposes in 1948 but not to the 
extent that Yugoslavia is relieved of liability if the Com- 
mission, six and one-half years later, denies the claim. 
They blandly state (brief, p. 27) that Yugoslavia is ‘‘mor- 
ally bound to entertain the claim’’ at this time. It requires 
little meditation to conclude that if the Haas claim were 
presented for payment to Yugoslavia in December of 1954, 
after denial by the Commission, the Yugoslav Government 
would properly retort that in July of 1948 it had given the 
United States the sum of $17,000,000 to cover (among 
others) the Haas claim specifically, and had long since 
wiped that claim off its books. The purpose of the letter- 
release was to let Yugoslavia know exactly where she 
stood.° 


If there be any doubt what the parties intended, inter- 
pretations by the parties themselves, made before there 
was litigation, are available. In transmitting the impor- 


5 The Dugaresa claim was known to be one of the thirteen major claims 
(see Exhibit 6a, J.A. 46), and clearly Yugoslavia would not have paid over 
the $17,000,000 without being certain where she stood with respect to those 
major claims, 





ee 
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tant Oliver memorandum, the Department of State stated 
without denial or qualification that counsel for Mrs. Haas 
‘pointed out that Mrs. Haas, in part, claims through Mr. 
Kdwin A. Binder, and that Mr. Binder’s claim appears to 
have been discharged, as between the United States and 
Yugoslavia....’’ (Exhibit 6, J. A. 45). The memorandum 
itself (Exhibit 6a, J.A. 46), incorporated as part of the 
covering State Department letter, states that the letter of 
July 19, 1948 ‘‘set forth the understanding by the United 
States that all claims [listed therein] were fully settled 
and discharged by reason of the claims agreement... . ”’ 
It is well settled that interpretation of a treaty or other 
international agreement by the Department of State is 
entitled to great weight. Charlton v. Kelly, 229 U.S: 447; 
Sullivan v. Kidd, 254 U.S. 433.° 


The Government contends that the opening words in the 
letter-release (‘‘Without prejudice to the free exercise of 
such authority and discretion as may be vested in any 
agency that may be established or otherwise designated by 
the Government of the United States to adjudicate claims. 

. ’’) evidence an intention that no claims are released 
until the Commission holds them compensable. These 
words, however, deal only with the adjudication of claims 
and have no relation to their release. Release of the claims 
by the United States vis-a-vis Yugoslavia is wholly inde- 
pendent of the domestic adjudication of the claims by a 
United States agency and is in no way inconsistent. Even 
if there were thought to be any inconsistency, the Govern- 
ment’s seizure upon these words is desperate. The words 


6In order to avoid this result, appellees actually contend that the Depart- 
ment of State ‘‘had no authority to interpret the Agreement at all’’ (brief, 
p. 29, footnote 24) and that ‘‘only the Commission’’ had authority to deter- 
mine the meaning of the Agreement (brief, p. 28-29). Aside from the 
manifest implausibility of the argument that the statements of drafters of 
a document must be excluded from consideration, we note that the: Com- 
mission was not in existence at the time the statements were made. Clearly 
the State Department was then the only agency with authority to interpret 
the Agreement, and that interpretation could not later be expunged merely 
because the adjudicating agency was created. 
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are plainly only a statement of general protocol which 
must, in familiar fashion, give way to the specific mandate 
which follows, and to construe them as the Government 
does is squarely in the teeth of the categorical words of 
release contained in the same sentence. 


Argument on Expiration of Power of Commission 


Appellees incorporate, as an additional defense, their 
argument made elsewhere that the authority and power of 
the Foreign Claims Settlement Commission with respect 
to Yugoslav claims expired on December 31, 1954 (brief, 
p. 33). The sole basis for this contention is that section 6 
of the Act, 22 U.S.C. 1625, provides (as amended) that 
‘‘the Commission shall complete its affairs in connection 
with settlement of United States-Yugoslav claims arising 
under the Yugoslav Claims Agreement of 1948 not later 
than [December 31, 1954] ...’’ (J.A. 81-82) Upon this 
provision, obviously no more than an administrative man- 
date designed to hurry the Commission along and give it a 
deadline for final adjudication, the Government attempts 
to erect an argument that the Commission cannot take fur- 
ther action, even though this Court should hold that fur- 
ther action is required. The contention borders on the 
frivolous; the Commission still exists, still functions, and 
since all that remains to be done in the case at bar is a 
ministerial and mechanical act—the sending of a certifica- 
tion of award to the Secretary of the Treasury in an 
amount already determined by the Commission—it seems 
preposterous to contend the Commission is totally without 
power to act. Moreover, the Government’s argument logi- 
cally presupposes that the decision of the Commission is 
reviewable by this Court (since otherwise there could be no 
oceasion for remand), and if Congress did not intend to 
preclude judicial review it seems inconceivable that it in- 
tended to preclude the Commission from taking further 
action if the reviewing court thought such action necessary. 
If there is any further doubt, the general saving clause, 


ew 
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1 U.S.C. § 109, would appear to preserve the Commission’s 
jurisdiction. See Allen v. Grand Central Aircraft Co., 347 
U.S. 535 (1953); De La Rama Steamship Co. v. United 
States, 344 U.S. 386 (1952). 


Appellees’ argument on this point, weak as it is, was 
dealt a devastating blow when it developed during the 
course of this litigation that the Comptroller General and 
the Commission itself, during the year 1956, ruled that 
under the termination provision of the War Claims Act 
(section 2(e), 50 U.S.C. 2001(e)), a provision virtually 
identical with section 6 of the International Claims Settle- 
ment Act,’ the Commission had power actually to reopen 
and readjudicate a claim, after the expiration of the cut-off 
date.* The Comptroller General held, in Decision B-127558, 
reprinted as part of Appendix B in appellant’s supple- 
mental brief in American and European Agencies v. Gillil- 
land, No. 13,447, that where it became known to the Com- 
mission after March 31, 1955 that its ruling disallowing a 
claim on the ground of non-citizenship was in error, and 
the claimant actually was a citizen and thus eligible, the 
Commission had power to reopen the case, correct, the 
error, and certify the claim for payment. And with regard 
to still another category of claims under the War Claims 
Act, concerning which the statute provides (50 U.S.C. 2005 
(e)(5)) that the Commission ‘‘shall complete its deter- 
minations with respect to each claim filed . .. in no event 
later than one year after the date on which such claim was 
filed,’’ the Commission has again taken the position that it 
has power to re-examine, revise and modify its determina- 





7 That section of the War Claims Act provides that the Commission ‘shall 
wind up its affairs at the earliest practicable time ... but in no event later 
than [March 31, 1955].’’ 


8 Some ten months earlier, in Decision B-107200, printed as Appendix C 
to the Government’s brief in American and European Agencies v. Gillilland, 
No. 13,447, the Controller General had ruled that the Commission had power, 
after the cut-off date, to certify claims for re-issuance, to certify claims for 
payment to successors in interest of decedents, and to certify for payment 
apportioned shares of a class of claims adjudicated before the cut-off date. 
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tion after the expiration of the cut-off date. (See the legis- 
lative history set forth in Supplemental Brief of Appellant 
in American and European Agencies, p. 4.) Under the 
impact of these actions the Department of Justice, in order 
to maintain the argument that all power of the Commis- 
sion has expired, must necessarily argue that its own clients 
and the Comptroller General are ‘‘in error’’ (brief for 
appellees in American and European Agencies, p. 42). 


In any event, whether the Commission has jurisdiction to 
deal with cases remanded to it for further proceedings is 
of no consequence on the facts of the instant case since no 
further action by the Commission is necessary; this Court 
can take the appropriate action. Appellant is one of four 
equal beneficial owners of a Swiss corporation, Etexco A.G., 
which in turn owned a one-third interest in Dugaresa, the 
Yugoslav corporation the confiscation of which formed the 
basis for the claim that is the subject matter of the instant 
ease. Every factor of the claim has already been adjudi- 
cated by the Commission. The claims of the other three 
beneficial owners, whose interests as is admitted, are iden- 
tical with the interest of appellant, were allowed by the 
Commission, and the determination of the Commission as 
to the value of their interests in Dugaresa is controlling 
here. Thus the amount of the award to be made to appel- 
lant, if she prevails on the issue now before this Court, is 
already fixed by the Commission and all that remains to be 
done is to certify appellant’s claim to the Secretary of 
Treasury for payment in the principal amount of $196,875 
plus interest of $31,521.46, the amount determined by the 
Commission to be the value of identical interests in Duga- 
resa.? No adjudicatory function of the Commission would 
be usurped by the carrying out by the courts of this purely 
ministerial action, and it is clear that courts have power 





9 The Commission’s award to each beneficial owner was far smaller than 
the amount of the claim, since the claim of each owner was for an amount 
in excess of $1,000,000 (see Proposed Decision, J.A. 49), but of course 
appellant seeks here only the amount of the award as adjudicated by the 
Commission. 
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to certify the claim for payment, Mellon v. Orinoco Iron 
Co., 266 U.S. 121. ; 


Argument That No Case or Controversy Exists: 


Another contention incorporated by reference by appel- 
lees (brief, p. 33) into this case is that this suit does not 
involve a case or controversy under the Constitution and 
is not subject to judicial cognizance. The argument as set 
forth in the Government’s brief in American and European 
Agencies, pp. 30-33, rests upon two cases, Oetjen v. Central 
Leather Co., 246 U.S. 297, Z. & F. Assets Realization Corp. 
v. Hull, 72 App. D.C. 234, 114 F.2d 464, affirmed on ‘other 
grounds, 311 U.S. 470. Scrutiny of those decisions reveals 
that the principle for which they stand, a principle with 
which we have no quarrel, has no application to the case 
at bar. 


The heart of the doctrine asserted by these cases is that 
where a dispute is purely ‘‘political’’ in nature, where it 
involves the external relations of this country with another 
Government, it is a function of the executive branch, and 
the courts will not intervene.’ The principle is well illus- 
trated by the Oetjen case. There the plaintiff asserted title 
to certain hides which the defendants claimed to have 
acquired from persons who purchased them from General 
Villa of Mexico, during a revolution in that country. Plain- 
tiff’s case depended upon the Court’s refusing to recognize 
Villa’s government as the legitimate government of Mexico, 
although the United States had already recognized that 


10 Although for purposes of this case we need not go further than to 
demonstrate the total inapplicability here of the principle that courts do not 
intervene in ‘‘political’’? matters, it should be noted that the principle is 
far from easy of application. Not every situation involving some aspect 
of external relations is beyond judicial cognizance, and the cases are legion 
in which private property rights have been protected by the courts ‘even 
though treaties or other functions of the executive branch are involved. : See 
Willoughby, Constitutional Law of the United States § 55 (2d Ed.); Jaffe, 
Judicial Aspects of Foreign Relations 233 (1933); Potter, The ‘Political 
Question’’ in International Law in the Courts of the United States, 8 South- 
western Political and Social Science Quarterly 127. 





18 


government both de facto and de jure, and the Court de- 
clined to re-examine the subject at all. Plaintiff’s remedy, 
it said, ‘‘must be found in the courts of Mexico or through 
the diplomatic agencies of the political department of our 
government’’. 246 U.S. at 304. 


This Court’s decision in the Z. & F. case, so heavily re- 
lied upon by appellees, demonstrates why the instant case 
is not within the principle asserted by the Government. 
Z. & F. involved a mixed claims commission, consisting of 
representatives of the United States and Germany, not a 
domestic commission such as is involved here, but more 
than that, the case as this Court saw it was a dispute be- 
tween the two governments, in which private parties and 
private rights were not directly involved." The following 
quotations from this Court’s decision illuminate the nature 
of Z.& F.: 


‘*The Mixed Claims Commission] dealt only with the 
two governments, had no relations with claimants, and 
could take cognizance only of claims presented by or 
through the respective governments. No claimant, in- 
dividual or corporate, was entitled to present any de- 
mand or proofs directly to the Commission. No evi- 
dence could be considered except such as was furnished 
by or on behalf of the respective governments. While 
the claims of individual citizens presented by their re- 
spective governments were to be considered by the 
Commission in determining amounts, the whole pur- 
pose of the agreement was to ascertain how much was 
due from one government to the other on account of 
the demands of their respective citizens.’’ 114 F.2d 
at 472. 
* * * % * 

‘‘The present case, clearly, is not one of a domestic, 
non-political character. Appellants challenge the 
power and authority of the international Commission, 





11 This Court held that the suit was political in nature and that the Dis- 
trict Court was without jurisdiction to entertain it. The Supreme Court, 
however, in affirming on other grounds, expressly held that ‘‘petitioners are 
entitled to sue to protect such interests as they may have under the Act.’’ 
311 U.S. at 485-6. Thus the Supreme Court held that jurisdiction did exist, 
even under the circumstances outlined by this Court. In the text above, 
however we demonstrate that even on the analysis of this Court, Z. ¢ F. is 
wholly inapplicable. 
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attack the validity of its awards and seek to deny them 
effect ... the rest of the complaint (paragraphs 11 to 
31, inclusive) is devoted to challenging the existence, 
authority and actions of the Commission, the validity 
of the later awards, and the legality of the procedure 
which was followed. In fact, the situation of the pres- 
ent case is clearly one of a continuing controversy be- 
tween the United States and Germany although, para- 
doxically, neither government is a party to the present 
suit.” 114 F.2d at 473. 


In contrast, the case at bar has no aspect of a dispute 
between governments or of the foreign affairs functions of 
the United States. The Court is not asked to do any act 
which, in the phrase appellees twice quote from Z. & F., 
‘‘directly or indirectly, would embarrass the government 
in conducting its international affairs.’’ (Appellees’ brief 
in No. 13,447, pp. 31, 33.) This case involves a domestic 
American Commission, created by Congress, adjudicating 
claims against a fund already paid over and reposing in 
the treasury of the United States. The relation of Yugo- 
slavia to the functions of the Commission has long since 
ended.’* The diplomatic function of the government is not 
involved. All that is before this Court is the question 
whether a particular claimant shall share in a Fund already 
allocated to private persons. That is a purely private, non- 
political dispute. 

Irvine R. M. Panzer 
LavurRENCE §. ForpHAmM 
1735 De Sales St., N.W. 
Washington, D.C. — 
Attorneys for Appellant 
FiscHEeR, WILLIs AND PaNnZzER | 
Washington, D. C. 
Of Counsel 


12 That relation, which was minimal at best, consisted of the theoretical 
reverter interest of Yugoslavia if the $17,000,000 exceeded the claims al- 
lowed (Agreement, Article 1(C)), and the permission granted Yugoslavia 
to file amicus curiae briefs ‘‘with the consent of’’ the Commission (Article 
9). The reverter interest is of course moot, since the awards exceeded the 
amount of the Fund; the amicus curiae briefs were not a matter of | Tight 
but were solely in the discretion of the Commission. 


